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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
txchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 e€ seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 e¢ seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
Aecision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8753) 


In re J. STERLING DAvis. AMA Docket No. 27-136. Decided No- 
vember 6, 1963. 


Withdrawal of Petition 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under Section 8c(15) (A) of the Agricultural 
Adjustment Act (1933) as reenacted and amended by the Agricul- 
tural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seg.), petitioner requested permission to 
withdraw the petition November 5, 1963, and respondent does not 
object. thereto. Accordingly, the petition is hereby considered 
withdrawn. 


(No. 8754) 


In re BABYLON MILK & CREAM Co., INC. AMA Docket No. 27-142. 
Decided November 14, 1963. 


Withdrawal of Petition 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under Section 8c(15) (A) of the Agricultural 
Adjustment Act (1933) as reenacted and amended by the Agricul- 
tural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), petitioner requested permission to 
withdraw the petition November 14, 1963, and respondent does 
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not object thereto. Accordingly, the petition is hereby considered 
withdrawn. 


(No. 8755) 


In re M. H. LAIPSON & CO. AND SOUTH ROYALTON CREAMERY, INC. 
AMA Docket No. M 7-1. Decided November 14, 1963. 


Outside Producer-Handler Milk — 
Payments — Lehigh Case 


Payments required under the order on outside milk received from producer- 
handlers, which milk is exempt from pricing and pooling under the order, 
not violative of the act on the basis of Lehigh Valley Cooperative Farm- 
ers, Inc. v. United States, 370 U.S. 76 (1962). 


Allocation — Outside Milk — 
Producer-Handler 


Assignment at pool plant of outside milk surplus to needs of producer-handlers 
to the available Class I utilization at the pool plant after prior assign- 
ment of pool milk to the Class I use valid. 


Custom Bottling — Shrinkage 


Treating custom bottled milk as exempt milk except for shrinkage on such 
milk valid. 


Petitioners, pro se. Mr. John A. Campbell, for respondent. Mr. Will Rogers, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and proposed order of the hearing 
examiner issued August 29, 1963, in this proceeding, to which 
petitioners did not file exceptions, are adopted as the final decision 
and order in this proceeding except for subsection 1 and the first 
paragraph of subsection 2 of part IV thereof and with the word 
“petitioner” contained in the proposed order amended to “peti- 
tioners.”’ 


EXAMINER’S REPORT 
PRELIMINARY STATEMENT 
This is a proceeding under Section 8c(15)(A) of the Agricul- 
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tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1987 and amendments 
(7 U.S.C. 601 et seq.), instituted by a petition filed July 19, 1962, 
by M. H. Laipson & Co. and South Royalton Creamery, Inc., 
handlers under Order No. 7, as amended regulating the handling 
of milk in the Worcester, Massachusetts marketing area. (Order 
No. 7 was numbered 99 prior to January 1, 1962). The petitioners 
attacked the validity of certain obligations imposed on the peti- 
tioners for certain months during the period May 1960 through 
May 1962, by the market administrator pursuant to Milk Order 
No. 7. 

The petition specifically attacked the obligations imposed by the 
market administrator pursuant to Section 1007.65 of the Order. 
The petition, among other things stated the following: 


“We refer to Section 1007.65 of the Worcester Order, and 
include in our detailed analysis all payments made on 
outside milk which offset some or all of Class II utiliza- 
tion and on outside milk which was in excess of Class II 
utilization in the various months.” 

An answer to the petition was filed August 9, 1962 by counsel 
for the respondent. The answer upheld the validity of the con- 
tested provisions of the order and the interpretation and applica- 
tion of the terms of the order by the market administrator. 


An oral hearing upon the petition was held April 25, 1963 in 
Worcester, Massachusetts, before Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. Petitioners were represented by Fred Bridges, Worcester, 
Massachusetts. Respondent was represented by John A. Campbell, 
Attorney, Office of the General Counsel, United States Depart- 
ment of Agriculture. 


After the hearing the parties filed briefs. 


FINDINGS OF FACT 


1. The petitioners, M. H. Laipson & Co. and South Royalton 
Creamery, Inc., are handlers under the order.* 


2. The petitioner, M. H. Laipson & Co., operates a plant at 218 
Shrewsbury Street, Worcester, Massachusetts and is a partnership 
consisting of Maurice H. Laipson and Miron R. Laipson. The 


4 Pleadings. 
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petitioner, South Royalton Creamery, Inc., is a Vermont corpora- 
tion with its plant located in South Royalton, Vermont.? 


3. Beginning in September 1960, petitioners’ operations were 
pooled separately under the order. The Laipson plant in Wor- 
cester, a regulated plant under the order, was designated the City 
Plant and became a buyer-handler for the milk from South Royal- 
ton Creamery, Inc. The plant of South Royalton was and is a 
“pool plant” under the order.® 


4, During the period, November 1960 through May 1962, peti- 
tioner, M. H. Laipson & Co., received 284,859 pounds of outside 
milk at its plant at Worcester, Massachusetts, a substantial part 
of which was from producer-handlers, which milk is exempt from 
the pricing and pooling provisions of the order.‘ 


5. Of the 284,859 pounds of outside milk received at the Laip- 
son plant during the period November 1960 through May 1962, 
137,722 pounds were assigned to Class I for which the market ad- 
ministrator billed petitioner, M. H. Laipson & Co., $3,798.82, of 
which $3,783.63 was paid.® 

6. Of the 284,859 pounds of outside milk received at the Laip- 
son plant during the period November 1960 through May 1962, 
147,137 pounds were assigned to Class II for which petitioners 
calculate a “hidden charge” of $3,499.24.° 


7. During the period November 1960 through May 1962, peti- 
tioner, M. H. Laipson & Co., paid its suppliers of outside milk the 
Class II order price, less petitioner’s administrative expenses for 
such milk.’ 


8. For that outside milk received in the Laipson plant during 
the period November 1960 through May 1962, petitioner, M. H. 
Laipson & Co., admits that its ultimate cost for such milk, includ- 
ing the direct and so called hidden charges did not exceed the 
order Class I price for that milk which was used for Class I 


purposes.® 


® Pleadings, Tr. p. 28. 

® Pleadings, Tr. p. 23. 

*Pet. Ex. 1, Resp. Ex.1, Tr. pp. 5, 6, 18, 26, 34-88. 
5 Resp. Ex. 1-C, 1B, Pet. Ex. 1, Tr. p. 5. 

*Resp. Ex. 1-C, Pet. Ex. 1, Tr. pp. 14-15, 40-42. 
* Resp. Ex. 1-A, Tr. pp. 39-40. 

*Tr. pp. 42-43. 
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9. During the period May 1960 through August 1960, peti- 
tioner, M. H. Laipson & Co., received the milk of a dairy farmer, 
Whitney Farms (which operated no plant during such period), 
which milk was processed and bottled by Laipson. The milk re- 
turned to Whitney Farms for sale in stores, was, except for 
shrinkage, “exempt milk” pursuant to the provisions of the order.® 


10. Of that milk which petitioner, Laipson, processed during 
the period May 1960 through August 1960, the market adminis- 
trator, concluded that 7,234 pounds of milk represented shrinkage 
incurred at the Laipson plant in connection with the processing 
and packaging of the milk for Whitney Farms.*° 


11. Petitioners, with respect to the 7,234 pounds of milk repre- 
senting shrinkage on exempt milk, calculate a hidden charge of 
$206.38." 


12. Pertinent provisions of the order in effect during the en- 
tire period, May 1960 through May 1962 are as follows: 


A. Order No. 99, effective January 1, 1956 (20 FR 10045) 


§ 999.4(¢) “Outside milk” means: 
(1) All milk received from dairy farmers for other 
markets; 


(2) All fluid milk products, other than cream, received 
at a regulated plant from an unregulated plant, up to the 
total quantity of nonpool milk received at the unregulated 
plant; except exempt milk, receipts from New York order 
pool plants which are assigned to Class I milk pursuant to 
§999.27, and receipts from regulated plants under the 
Boston, Merrimack Valley, or Springfield orders; 


(3) All Class I milk, after subtracting receipts of Class 

I milk from regulated plants, which is disposed of to con- 

sumers in the marketing area from an unregulated plant, 

except a regulated plant under the Boston, Merrimack 

Valley, or Springfield orders, without its intermediate 
movement to another plant. 


§ 999.25 Assignment of receipts at regulated plants to 
Class I milk 


*Tr. pp. 24, 88. 
“Tr. pp. 5, 25-26. 
% Pet. Ex. 1. 
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Receipts at regulated plants shall be assigned to Class 
I milk in the following sequence: 


(a) Receipts of exempt milk; 

(b) Receipts from other Federal order plants... 

(c) Receipts from other handlers’ regulated plants... 

(d) Receipts from regulated plants under the Boston 
order of bulk fluid milk products classified as Class I milk 

under the Boston order; 

(e) Receipts from other handlers’ regulated city 
plants... 

(f) Receipts from producers... 

(g) Receipts from producers at the handler’s city plant; 

(h) Receipts from other handlers; regulated country 
plants... 

(i) Receipts from producers at the handler’s country 
plants... 

(j) Receipts from other handlers’ regulated plants. 

(k) Receipts from other Federal order plants... 

(1) Receipts from other Federal order plants... 

(m) Receipts of outside milk in the form of fluid milk 
products, in the order of the nearness of the unregulated 
plants to Worcester according to their zone locations; and 

(n) All other receipts, or available quantities of fluid 
milk products, from whatever source derived. 


§ 999.26 Assignment of receipts at regulated plants to 
Class II milk. 

Receipts at regulated plants of milk and milk products 
which are not assigned to Class I milk pursuant to §999.25 
shall be assigned to Class II milk. 


. Order No. 99, as amended, effective May 1, 1957 (22 FR 
80383) 
§ 999.4(i) “Exempt milk” means: 
(1) Milk received at a regulated plant in bulk from the 
dairy farmer who produced it, for processing and packag- 
ing, and for which an equivalent quantity of packaged 


fluid milk products, other than cream, is returned to the 
dairy farmer during the same month; or 


(2) Milk received at a regulated plant in bulk from an 
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unregulated plant to be processed and packaged, and for 
which an equivalent quantity of packaged fluid milk prod- 
ucts, other than cream, is returned to the operator of the 
unregulated plant during the same month, if such receipt 
of bulk milk and return of packaged fluid milk products 
occurs during an interval in which the facilities of the un- 
regulated plant at which the milk is usually processed 
and packaged are temporarily unusable because of fire, 
flood, storm, or similar extraordinary circumstances com- 
pletely beyond the dealer’s control; or 

(3) Packaged fluid milk products, other than cream, re- 
ceived at a regulated plant from an unregulated plant in 
return for an equivalent quantity of bulk milk moved 
from a regulated plant for processing and packaging dur- 
ing the same month. 


. Order No. 99, as amended, effective September 1, 1960 
(25 FR 3808) 


§ 999.2(j) “Producer-handler” means any person meeting 
the conditions of subparagraph (1) or (2) of this para- 
graph who is both a dairy farmer and a handler, process- 
ing milk from his own production and distributing all or 
a portion of such milk in the marketing area on routes: 
Provided, *** 


§ 999.3(e) “Pool plant” means any receiving plant which 
meets the applicable conditions and requirements for pool 
plant status contained in §§ 999.20 and 999.21, except a 
pool plant under another Federal order, or the plant of a 
producer-handler under any Federal order. 
§ 999.3(g¢) “Regulated plant” means: 

(1) Any pool plant, or 

(2) Any distributing plant (other than the plant of a 
producer-handler under any Federal order) in any month 
in which the quantity of its route disposition in the 
marketing area is in excess of its route disposition in any 
other New England Federal marketing area. 


§ 999.4(i) “Outside milk” means: 


(1) All receipts of fluid milk products from sources 
other than producers, regulated plants, and other Federal 
order plants, but not including receipts of exempt milk. 
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(2) All other receipts of milk products, whether or not 
originally derived from producer milk, which are not fluid 
milk products but are combined with or converted into 
fluid milk products, and including cream or other such 
milk products received or produced at the handler’s plant 
during a prior month. 


§ 999.25 (Same as above) 
§ 999.26 (Same as above) 


§ 999.65 Payments on outside milk and receipts from other 
Federal order plants. 


Within 18 days after the end of each month, handlers 
shall make payments to producers, through the market 
administrator as follows: 

(a) Each handler operating a regulated plant at which 
there are assigned to Class I milk receipts of outside milk, 
or receipts from other Federal order plants which are not 
classified and priced as Class I milk under the other Fed- 
eral order, shall make payment as follows: 

(1) On such receipts assigned pursuant to §999.25(1) 
or (m), at the difference between the price pursuant to 
§ 999.40 and the price pursuant to § 999.41 applicable at 
the zone location of the unregulated plant. Receipts from 
each dairy farmer for other markets shall be considered 
as receipts from the unregulated plant to which he ordi- 
narily delivered; and... 


. Order No. 99, as amended, renumbered January 1, 1962 
as No. 7 (26 FR 12752) 


§ 1007.2(j), Same as § 999.2(j) above 
§ 1007.3(e), Same as § 999.3(e) above 
§ 1007.3(g), Same as § 999.3(g) above 
§ 1007.4(i), Same as § 999.4(i) above 
§ 1007.25, Same as § 999.25 above 
§ 1007.26, Same as § 999.26 above 
§ 1007.65, Same as § 999.65 above 
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CONCLUSIONS 
I. Petitioners’ Burden of Proof 


As stated on the first page of petitioners’ brief, the petition 
filed in this proceeding seeks a refund of payments “on ‘Outside 
Milk’, both direct ($3,783.63, Findings of Fact 5) and indirect or 
‘hidden’ charges” ($3,499.24 and $206.38, Findings of Fact 6 and 
11). Petitioners’ basis for such claim is “the Supreme Court 
decision in the Lehigh Valley Coop. case invalidating the com- 
pensatory payment provision of the Federal milk orders.” 


Petitioners’ implication that the Supreme Court’s Decision in 
Lehigh Valley Cooperative Farmers, Inc., et al. v. United States, 
et al., 370 U.S. 76 (1962), invalidated the compensatory payment 
provisions of all the Federal milk orders on all types of receipts, 
as well as their assertion that such decision entitles petitioners 
to a refund of direct and “hidden” charges is without foundation. 


The Lehigh Decision (370 U.S. 76). 


The petitioners in the Lehigh case were operators of “milk 
processing plants in Pennsylvania” who challenged “the validity 
of certain ‘compensatory payment’ provisions included in milk 
marketing orders affecting the New York-New Jersey area...” 
The provision considered by the Court required “those who buy 
milk elsewhere and bring it into the region for sale as fluid milk 
to pay to the farmers who supply the region a fixed amount as a 
‘compensatory payment’.” (Page 77). 


The Court noted that one of the petitioners therein purchased 
its milk “under regulations established by the Pennsylvania Milk 
Control Commission,” and was required to pay $6.40 per hundred- 
weight for the milk it purchased in September 1957 from dairy 
farmers in Pennsylvania. The Court observed on the other hand 
that handlers maintaining pool plants in the New York-New 
Jersey area “would pay only the Class I price, which was $6.23 in 
August 1957.” The Court maintained that the imposition of a 
$2.78 compensatory payment on a handler which had initially paid 
more for its milk to dairy farmers than the New York- New 
Jersey milk order Class I price, was virtually a trade barrier 
(Pages 86 and 87). 


The Court thereafter concluded: “In light of the legislative 
history of § 8c(5)(G) we conclude that the compensatory pay- 
ment provision of the New York-New Jersey Milk Marketing 








1202 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 22 A.D. 1194 


Order must fall as inconsistent with the policy expressed by Con- 
gress in that section. Because it conflicts with § 8c(5)(G), the 
payment provision cannot be justified under the general terms of 
§ 8c(7) (D),*. . .” (Pages 97 and 98). 


The Supreme Court therefore declared invalid the New York- 
New Jersey compensatory provision insofar as it affected a non- 
pool handler with fluid milk distribution in the marketing area, 
because such provision was virtually a trade barrier prohibited 
by § 8c(5)(G) and therefore not authorized by § 8c(7) (D.) 


On the other hand the Supreme Court did not say that all 
compensatory payment provisions were invalid or unauthorized by 
§ 8c(7) (D). The Court’s decision was expressly applicable to the 
type of provision which in effect establishes a trade barrier con- 
trary to and inconsistent with the intent of § 8c(5)(G). This is 
readily ascertainable from the Court’s statement at pages 81 and 
82 which reads: 


“But it is quite obvious that under certain circumstances 
some regulation of such milk [‘outside’ or ‘other source’] 
may be necessary. Accordingly, § 8c(7) (D) of the Act, 
7 U.S.C. § 608¢c(7) (D), authorizes the Secretary to in- 
clude in his regulating orders conditions that are inci- 
dental to terms expressly authorized by the statute, and 
that are ‘necessary to effectuate the other provisions of 
such order’.” 


In the light of the record evidence and of the foregoing analy- 
sis, it is respondent’s contention that petitioners cannot rely upon 
the Suprme Court’s decision in the Lehigh case as a basis for 
their claim for a refund of direct and “hidden” charges. Peti- 
tioners have not, nor can they demonstrate that the charges in- 
volved herein constitute a trade barrier. 


As stated many times, the applicable statutory provisions afford 
a forum for adjudicating issues as to whether an order or a pro- 


13 $8c(7) terms common to all orders. 
In the case of the agricultural commodities and the products thereof specified in subsec- 
tion (2) of this section orders shall contain one or more of the following terms and condi- 
tions: 
( A) ees 
(B) **# 
(C) ees 
(D) Incidental to, and not inconsistant with, the terms and conditions specified in 
subsections (5)-(7) of this section and necessary to effectuate the other provi- 
sions of such order. 
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vision thereof, or an obligation imposed in connection therewith is 
“. . not in accordance with law” (7 U.S.C. 608¢(15) (A)). Our 
inquiry does not encompass questions of policy or the evaluation 
of the effectiveness of economic and marketing regulations pro- 
mulgated pursuant to the Act. See eg., In re Independent Milk 
Producer-Distributors’ Association, 20 A.D. 1, 18; In re Hygeia 
Dairy Company, 19 A.D. 257, 273 (1960); In re Charles P. 
Mosby, Jr., d/b/a Cedar Grove Farms, 16 A.D. 1209, 1220 
(1957), aff’d S.D. Miss., Jan 5, 1959; In re Clover Leaf Dairy 
Company, 15 A.D. 339 (1956), aff’d N.D. Ind., Sept. 10, 1948. 
Cf. Pacific States v. White, 296 U.S. 176, 182 (1935). 


Petitioner has the burden of proving that the provisions of 
the order and/or the market administrator’s application thereof 
was not in accordance with law. Borden’s Vv. Baldwin, 293 U.S. 
194, 209; United States v. Rock Royal Co-op., Inc., 309 U.S. 533, 
567; Bailey Farm Dairy Company v. Jones, 61 F. Supp. 209, 
aff’d 157 F. 2d 87; Wawa Dairy Farms, Inc. v. Wickard, 56 F. 
Supp. 67, aff’d 149 F. 2d 860. The petitioners have failed to 
sustain that burden. 


If the presumption of the regularity of administrative orders 
is to have any meaning, it cannot be rebutted simply by con- 
clusory statements or representations made by the petitioners. To 
use the language of the Supreme Court in Adams v. Nagle, 303 
U.S. 532, 548, “To hold otherwise would render orderly adminis- 
trative procedure impossible.” 


II. Milk Procured by Petitioner, M. H. Laipson, & Co., 
During November 1960 through May 1962 


A. Direct Charges Pursuant to Section 1007.65 
(999.65) of the Order 


1. The record evidence with respect to petitioner 
Laipson is not similar to that of the Lehigh case. 


The petitioner relies solely on the claim that the provisions of 
Order No. 7 were invalidated by the Lehigh decision. The circum- 
stances under which the petitioner purchased and marketed milk 
are sufficiently different from those of the Lehigh Valley and 
Suncrest operations to provide a legal basis for the billings of 
which the petitioners complain. 


(a) Sources of milk. 


The petitioner purchased the milk in controversy on an oppor- 
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tunity basis mainly from dairy farmers (producer-handlers) who 
already enjoyed preferred status under the order. 


The witness for the petitioner (Tr. p. 35) testified that the 
outside milk received by the petitioner was from three producer- 
handlers under the Worcester order and from an unregulated 
handler with own farm production. The witness also testified, 
and this is supported by the order provisions, that the milk 
marketed by a producer-handler is exempt from the pricing and 
pooling provisions of the order unless the milk enters the plant of 
a pool handler.1# 


This milk received from the producer-handlers was milk from 
the producer-handlers’ herds which was in excess of their needs 
to supply their own customers with packaged fluid milk. (Tr. p. 
36) For example, the seasonal pattern of receipts from D. Weagle, 
the most consistent supplier of outside milk to the petitioner, 
demonstrates that the milk was the seasonal surplus from his 
herd. The receipts during the year 1961 from Weagle as shown in 
Respondent’s Exhibit No. 1 were as follows: 


Month Pounds 
January 10,625 
February 8,245 
March 2,380 
April 7,522 
May 6,417 
June 4,165 
July 1,105 
August 1,275 
September None 
October None 
November None 
December None 


The witness for the petitioner further testified (Tr. pp. 37, 38) 
that during the fall months these producer-handlers had no milk 


12g The equalization of own produced milk with the milk of other producers is authorized 
by the Act. In re Jacob Tanis et al., 17 A.D. 1091 (1958), aff’d Ideal Farms, Inc. v. Benson, 
181 F. Supp. 62 (D.C. N.J. 1960) aff’d 288 F. 2d. 608 (C.A 8 1961), Cert. den. 872 U. S. 965 
(1968) ; In re Benbush Dairy, 17 A.D. 1185 (1958); In re Sunflower Dairy, Inc., 15 A.D. 1 
(1956) ; In re Acme Breweries, Inc., 9 A.D. 1418 (1950), aff'd Acme Breweries v. Brannan, 
109 F. Supp. 116 (N.D. Cal. 1952): In re Independent Milk Producer-Distributors’ Associa- 
tion, supra. 
The exception from the pricing and pooling provisions of the order which is accorded pro- 
ducer-handlers, in their capacity as handlers, is not a right inherent in the Act. Where such 
exemption exists as it does in the Worcester Order, it exists solely by virtue of the Order 
provisions. 
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in excess of their needs for bottling. Thus there can be no doubt 
that the milk received from D. Weagle was the producer-handler’s 
seasonal surplus. Similarly, the sporadic deliveries from River 
Bend Farms and Clamshell Dairy during the months of normally 
long supply also indicates that the milk received as outside milk 
by the petitioner, constituted the producer-handler’s excess or 
reserve supply of milk. As such the milk was not available as a 
regular source of supply which pool handlers can rely upon. 


In the Lehigh case the milk that was sold in the marketing 
area was produced by dairy farmers who looked upon this in-the- 
marketing-area disposition as a dependable outlet for their milk. 
Their milk was distributed in the area on a regular basis and any 
surplus milk associated with this disposition was handled outside 
the New York pool. 


In the instant proceeding, even though the term “outside 
milk” was applied to this milk it cannot properly be referred to 
as milk from a source unrelated to this market. The milk is locally 
produced and is accorded “outside milk” status because of the 
exempt status of the producer-handler who produced the milk. 
Here tthe term outside milk does not mean from an outside source 
but rather from a source that is outside the scope of the pricing 
and pooling provisions of the order. The definition of outside milk 
specifically excludes milk that is priced under any other Federal 
order. The charges irevrred by the petitioner on this milk arise 
not because the milk is from another production area but rather 
because of the particular status of the source of this milk under 
this order. 


(b) Section 608c(5)(G) insures freedom of inter area 
movement of milk. 


Section 608c(5)(G) of the Act, as interpreted by the Supreme 
Court in the Lehigh decision, was intended to prevent the appli- 
cation of an order in such a fashion as to bar the movement of 
milk from one area to another, i.e., via “economic trade barriers.” 
There is no such movement of milk involved in the petitioner’s 
(Laipson) operation and this section does not prevent the Secre- 
tary from including in the order the provisions necessary to in- 
sure the orderly marketing of milk in the area. 


The legislative history of subsection 8c(5)(G) shows that Con- 
gress intended this provision to allay the fears of those who 
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thought that the orders ‘would be used to bar the milk of certain 
areas from the markets in other areas.** 


The milk which M. H. Laipson & Co. received was not from 
another area but was locally produced milk that was surplus to 
the producer-handler. There is nothing in Section 8c(5) (C), in the 
light of its legislative history, that would prohibit the Secretary 
from including in an order, provisions which would prevent this 
type of surplus milk (from an operation already exempt from 
order pricing) from becoming a disruptive influence on the 
market. 


(c) Petitioner M. H. Laipson & Co. was not required to 
pay any minimum price for the milk in question. 


The petitioner was free to pay the producer-handler whatever 
he chose to pay. There was no other agency imposing a minimum 
requirement such as was the case with Suncrest Farms, Inc. in 
the Lehigh case. The testimony of the petitioner’s representative 
shows that it was able to buy milk for slightly less than the Class 
II price (Tr. pp. 40, 48). In Lehigh the Supreme Court found that 
the minimum price set by the state agency coupled with the com- 
pensatory payment imposed by Order No. 2 resulted in a cost 
which constituted an economic barrier to the movement of the 
milk. Here the petitioner has not shown nor even alleged that 
such a barrier exists as a result of the application of the order 
provisions to its operations. 


(d) The charges pursuant to Section 1007.65 insure com- 
petitive parity among handlers. 


One of the mainstays of the order program which insures the 
orderly handling of milk in a marketing area is the establishment 
of uniform minimum prices for all milk disposed of in an area, If 
such uniform prices are effectuated by the regulation, then com- 
petitive parity is achieved among the handlers subject to the 
regulation. If one handler is able to avoid these minimum obliga- 
tions, then competitive parity no longer exists and chaotic condi- 
tions may result (e.g., retail price cutting thereby jeopardizing 
the business of those handlers whose milk is subject to the mini- 
mum prices). The Supreme Court found that the imposition of the 
payments on Suncrest and Lehigh did not create competitive 
parity among handlers. The situation is reversed by the facts 


13 See for example pages 91-97, 107-109 of the Lehigh decision at 307 U.S. for a com- 
prehensive discussion concerning the Legislative History of Section 608c¢(5)(G) of the Act. 
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of this case. As the record shows (Tr. p. 43) the result of these 
payments was to create competitive parity among handlers. 


(e) Petitioners depend on pool producers for their regu- 
lar supply of milk. 


The petitioners are pool handlers who buy most of the milk 
handled from producers. Hence they were free to buy their full 
supply from this source and to escape any of the payments com- 
plained of. The Lehigh Valley Cooperative on the other hand did 
not have this choice, since the business was operated primarily 
for the purpose of disposing of the milk of the members of the 
cooperative. The cooperative was not in a position to buy milk 
from pool sources and give up the market for the members’ milk. 
The fact that the petitioners are fully regulated handlers under 
the order, accounting to the pool for all Class I dispositions of milk 
distinguishes their situation from that of Suncrest and Lehigh 
which were partially regulated handlers accounting to the pool 
for only those sales in the marketing area. The relative purpose 
and effect of the payments are not the same for the different 
types of handlers. 


(f) Credit given handler correctly represents value of 
outside milk. 


One of the bases for the Supreme Court’s ruling that the com- 
pensatory payment required in Lehigh constituted a trade barrier 
was “the shortcomings of the Secretary’s reasoning” in presum- 
ing that the milk sold in the marketing area upon which the com- 
pensatory payment was levied was “surplus” and was purchased 
at a rate commensurate with the value of surplus milk. In this 
case the facts demonstrate the soundness of the Secretary’s 
reasoning since the record clearly shows that the milk was sur- 
plus to the producer-handler from whom the petitioner Laipson 
acquired it and that the cost to the petitioner was slightly less 
than the surplus price. 


2. Congressional Ratification 


The Agricultural Marketing Agreement Act of 1937 (50 Stat. 
246) reenacted, with amendments, the marketing provisions of 
the Agricultural Adjustment Act of 1933, as amended (48 Stat. 
31). 

Chapter 296, Sections 1, 2, 50 Stat. 246, of the Agricultural 
Marketing Agreement Act of 1937 as passed by Congress “ex- 
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pressly affirmed and validated, and . . . reenacted” Section 8c of 
the Agricultural Adjustment Act under which the orders then 
existing were issued. By Section 4 of the Agricultural Marketing 
Agreement Act, 50 Stat. 249, 7 U.S.C. Section 672, Congress 
expressly “ratified, legalized and confirmed” existing marketing 
agreements, licenses and orders. 


Section 672 (7 U.S.C. Sec. 672) of the Agricultural Marketing 
Agreeemnt Act provides: 


“$672. Agreements; licenses, regulations, programs, etc., 
unaffected. 


(a) Nothing in this Act shall be construed as invalidat- 
ing any marketing agreement, license, or order, or any 
regulation relating to, or any provision of, or any act of 
the Secretary of Agriculture in connection with, any 
such agreement, license, or order which has been exe- 
cuted, issued, approved, or done or order which has been 
executed, issued, approved, or done under sections 601- 
608, 608a, 608b, 608c, 608d-612, 613, 614-619, 620, 623, 
624 of this title, but such marketing agreements, li- 
censes, orders, regulations, provisions, and acts are ex- 
pressly ratified, legalized, and confirmed.” 


In several of the earliest marketing programs issued under 
Section 8c of the Agricultural Adjustment Act of 1933, as 
amended in 1935, producer-handlers (i,e., a dairy farmer who is 
also a handler but receives no milk from other dairy farmers and 
markets only his own production directly to consumers) were 
granted exemption from pooling of the milk which they dis- 
tributed directly to consumers.'* The same regulations provided 
that any handler receiving bulk milk from such an exempt opera- 
tion shall make a payment into the producer-settlement fund at 
the difference between the Class I and surplus price on any such 
receipts assigned to Class I use in the receiving handler’s plant. 
Such payments were designed to reserve the value of a handler’s 
Class I sales to those producers who do not have exempt status 
on that part of their production marketed directly to consumers. 


Since some of the regulatory programs in effect prior to the 
1937 legislation contained provisions for payments on the same 


14 See Kansas City Order No. 18 effective December 1, 1986, and marketing agreements 
for Topeka (A-68) effective August 16, 1936 and Ft. Wayne (A-69), effective February 1, 
19387. 
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type of milk receipts which Laipson received from producer- 
handlers, and since this type of payment was “expressly ratified, 
legalized, and confirmed” by Section 672, there can be no doubt 
that the payments complained of by petitioners are authorized by 
the statute. See Bailey Farm Dairy Co. v. Anderson, 157 F. 2d 
87, at 95; cert. denied 329 U.S. 788. 


B. So Called Indirect or Hidden Charges 


That which has been set forth above with respect to the direct 
charges imposed pursuant to Section 999.65 of the order is like- 
wise applicable in connection with petitioners’ claim for a refund 
of so-called “indirect” or “hidden” charges on that “outside milk” 
procured by petitioners during the period November 1960 through 


May 1962. 


On the one hand petitioners complain when outside milk is as- 
signed to Class I for which a charge is imposed pursuant to 
§1007.65, and on the other hand they complain of the assignment 
or allocation of these receipts of outside milk to Class II in the 
Laipson plant. The witness for the petitioner testified (Tr. p. 18) 
that assignment of this outside milk to Class II in the Laipson 
plant displaced other receipts in such Class II use. 


The principal question regarding the so-called hidden charges 
involves the validity of certain order provisions, particularly sec- 
tion 1007.25 which provides for the assignment of outside milk 
to the available Class I in a handler’s plant after prior assignment 
of pool milk to the Class I use. Such assignment assures pro- 
ducers who regularly supply the handler that their milk will be 
assigned to the highest use available in the handler’s plant. 


Section 1007.25 sets forth the sequence of assignment of re- 
ceipts at regulated plants to Class I milk. Subparagraph’ (m) 
provides for assignment of receipts of outside milk to Class I if 
any Class I remains after the assignment of receipts from pro- 
ducers and other handlers pursuant to subparagraphs (a) through 
(1) of that section. 


Prior assignment of pool milk to Class I use in a handler’s 
plant before assignment of receipts from a producer-handler is a 
necessary step that the Secretary may take to encourage the pro- 
duction by those dairy farmers whose production facilities the 
regulated handlers rely upon for a dependable supply of milk. 
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Since the milk that a handler may receive from a producer- 
handler is the milk that the producer-handler has in excess of his 
needs for distribution directly to consumers, it does not, in most 
cases, constitute a dependable source of milk for the buying 
handler. 


In an attack upon the allocation provisions of the St. Louis 
Milk Order, the Court of Appeals for the Eighth Circuit, in Bailey 
Farm Dairy, Co. et al. v. Anderson, 157 F. 2d 87 (1946), Cert. 
den. 329 U.S. 788, upheld the validity of such provisions. The 
Court stated at page 95: 


“(I)f allocation of highest-class utilization to producers’ 
milk as against outside milk is not permissible as a use 
classification for price purposes under 7 U.S.C. §608c¢(5) 
(A) then a handler could by segregation and use of his 
outside milk in Class I completely frustrate the regula- 
tory purpose of the statute.” 


At pages 94 and 97 of the opinion the Court states: 


“The allocation formula therefore does not reach outside 
the established classes or beyond the handler’s utilization 
in them. The operative effect of the formula has hereto- 
fore been explained. Its technical aspect in the order is 
simply that of a device for arriving at the classification 
of producers’ milk, where the situation is complicated by 
the factor of the handler’s use of outside milk. Under the 
admitted practice of a handler of commingling all his ap- 
proved milk, some method of allocation for classification 
purposes would in any event be necessary on his part.” 


* * * 


“The formula bears a direct and we think reasonable 
relation to the accomplishment of a valid legislative pur- 
pose-the improvement of market prices for producers’ 
milk. Insofar as discrimination may be relied upon as an 
element of arbitrariness for due-process purposes, there 
is here no discrimination in a legal sense between 
handlers, for the formula treats all in the same class 
alike.” 


Several of the decisions of the Secretary relating to amendments 
to the Worcester order considered appropriate assignments of re- 
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ceipts of milk from producer-handlers. Excerpts from some of the 
decisions are as follows: 


“Other order changes should be made to provide that re- 
ceipts in bulk from producer-handlers by pool handlers 
and buyer-handlers shall be treated as outside milk rather 
than as producer milk.” (22 FR 2666, April 17, 1957). 


“The receipt of milk by a handler from a person who is 
a producer-handler under any Federal order should be 
regarded as a receipt of unregulated milk, since such milk 
will not be priced or pooled at the producer-handlers’ 
plant.” (25 FR 7825, August 16, 1960). 


“The milk from producers who are the regular suppliers 
of milk for the regulated market should be given priority 
in the assignment of Class I utilization at pool plants. 
Milk from other sources should be assigned to the lowest 
available use classification.” (25 FR 7828, August 16, 
1960). 


The petitioners by their oblique attack on the allocation and as- 
signment provisions of the order have failed to prove that these 
provisions are invalid or are unduly harsh and discriminatory. In- 
deed they cannot show that application of these provisions have re- 
sulted in any economic disadvantage to them. As the record shows, 
Laipson did not pay more than the Class I price for milk used for 
Class I, nor more than the Class II price for Class II usage. In fact 
petitioner, Laipson, enjoyed an advantage over his competitors be- 
cause it was able, by purchasing this outside milk, to pass the cost 
of the administrative assessment back to the producer-handler. 
(Tr. p. 40). On the other hand, other handlers buying pool milk 
are prohibited from recovering this assessment charge from the 
producers who supply the milk. 


The petitioners complain that the allocation of this outside milk 
to Class II usage in the Laipson plant results in the allocation of a 
like amount of producer milk to Class I for which it must pay the 
full Class I price. While this claim is perhaps true, there are valid 
reasons for making such an assignment of receipts from a producer- 
handler. A producer-handler is in business principally for the pur- 
pose of marketing the milk that he produces directly to customers. 
This milk is exempt from the pricing and pooling provisions of the 
order. The producer-handler, who ordinarily has a high Class I 
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utilization, does not share the value of these fluid milk sales, which 
he makes directly to customers, with the other producers for the 
market. Also any sales of milk by a producer-handler to a pool 
handler would logically be milk in excess of such producer-handlers 
own Class I requirements. Therefore, since the order does not pool 
the producer-handler’s Class I disposition among all other pro- 
ducers, it is reasonable to allocate the producer-handler’s surplus 
milk that is received at another handler’s pool plant in a manner 
that does not relegate a share of the other handler’s Class I use to 
the producer-handler. The allocation of which the petitioner com- 
plains achieves this desired effect. 


On this point the Secretary found, in the decision (22 FR 2667) 
that preceded amendment No. 7 to the Worcester order, that: 


“Some producer-handlers who testified at the hearing 
suggested that the privilege now granted to producer- 
handlers of delivering their excess milk to the market as 
producer milk constituted an unfair advantage over regu- 
lar producers. Since a producer-handler does not share 
his Class I sales with regular producers, he should not be 
permitted to dilute the pool with his excess milk and 
share in the market blend. Accordingly, it is concluded 
that producer-handlers’ bulk milk deliveries to other types 
of handers, other than exempt mllk, should be treated 
as outside milk.” 


Thus, the Secretary found that allowing the producer-handler to 
market his excess milk as producer milk and share in the market 
blend gave the producer-handler an unfair advantage over other 
producers. The allocation of such excess milk to Class I without 
corresponding payments by the receiving handler, as suggested 
by the petitioner, would give the producer-handler even a greater 
advantage over other producers. The Secretary found it necessary 
to correct this advantage by terming receipts of such excess milk, 
outside milk. 


The allocation sequence suggested by the petitioners’ conten- 
tions would give the producer-handler preferred status on, not only 
the milk that was marketed directly but also on this milk mar- 
keted through another handler. Who would receive the benefit of 
this, would of course depend on whether the petitioners paid the 
producer-handler in accordance with the class to which the milk 
was assigned or whether petitioners would, in the absence of the 
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compensating payments, retain this difference between the sur- 
plus value and the fluid use value for themselves. 


Consequently, if the order exempts the milk of a producer- 
handler that is marketed directly to consumers from the pricing 
provisions of the order, the corollary provision that calls for the 
allocation of the surplus milk from such an operation to the lowest 
class use is not a barrier to the marketing of the milk production 
from a producer-handler operation. 


III. Milk Received at the Laipson Plant During May 
1960 through August 1960. 


A. The Milk Received from Whitney Farms During the 
Months of May 1960 through August 1960 was not a 
Recevpt of Outside Milk. 


The petitioners complain of the payments “both hidden and di- 
rect” on outside milk. However, the petitioners did not report the 
receipts of milk from Whitney Farms during any month of May 
through August 1960 as a receipt of outside milk. Nor did the 
market administrator consider such receipts as a receipt of out- 
side milk for purposes of computing the handler’s obligation under 
the order. Section 999.4(g), which defines outside milk, delimits 
outside milk to: 


“receipts from a dairy farmer for other markets’— 
(which Whitney Farms was not), or 


“receipts from certain unregulated plants’—(Whitney 
Farms did not at that time operate a plant). (Tr. p. 33). 


The acting deputy market administrator also testified that no re- 
ceipts at the Laipson plants during the months of May - August 
1960 were considered as “outside milk.” (Tr. p. 50). Hence it is 
obvious that there is no basis for the petitioner’s claim that there 
were invalid payments either hidden or direct on outside milk dur- 
ing these months. 


The quantities referred to by the petitioners as “Outside” or 
“Other Source Milk” received during May 1960 through August 
1960 represent the quantities of pool milk which would have had 
to have been supplied by Laipson if the same number of units were 
to have been returned to Whitney Farms as were brought in for 
processing and bottling. In other words, the equivalent of 100 
quarts of raw milk brought in for processing and bottling is not an 
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equal number of quarts, 100, of pasteurized milk returned in bot- 
tles, but rather the number of quarts, say 99, which could reason- 
ably be produced from the original 100 quarts. The difference of 
one quart represents the shrinkage incurred in transforming the 
100 quarts from the raw state in bulk to pasteurized milk in bottles. 
The quantities referred to by the petitioners for the months of 
May through August 1960 represent the market administrator’s 
determination of the losses incurred in processing the milk which 
was returned to Whitney Farms as exempt milk. 


The market administrator has for many years limited the 
amount of exempt milk to be allocated to Class I use to 99 percent 
of the amount actually returned to the supplier of the exempt milk. 
This was done on the theory that the words in the definition of 
exempt milk, “equivalent quantity,” are not synonymous with 
equal amount and that the return of an equivalent quantity of 
packaged milk requires receipt of more than that amount because 
of losses inherent in the packaging process. One percent of such 
receipts were in this case assigned to Class II to cover the Class II 
shrinkage on such an exempt operation in order that other pro- 
ducers would not have to stand the loss of the desirable Class I 
outlet and at the same time have a portion of their milk classified 
as Class II to cover the Class II shrinkage on the exempt Class I 
utilization in which they do not share. 


B. The “Termination of Obligations” Provision of the 
Order Bars Petitioners’ Claim to a Refund for May 
1960. 


Section 1007.73(d) provides that the obligation of the market 
administrator to refund payments made by a handler shall ter- 
minate two years after the end of the month during which such 
payment was made, unless the handler has filed a petition pursuant 
to Section 15A of the Act claiming such monies. The payment for 
the month of May 1960 was made in June 1960 and the petition 
was filed on July 19, 1962. 


The petitioner suggested and agreed to the elimination of the 
month of May 1960 from consideration because of this two year 
limitation. (Tr. 8, 10, 11). In addition it is stated in the petitioner’s 
brief that: 


“We concede however that the amount of $42.75 repre- 
senting charge on “Exempt Milk” in the month of May 
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1960, should perhaps be deducted because this particular 
month is beyond the two year “Termination of Obliga- 
tion” provision of the order.” 


For the reasons set forth herein, it is concluded that the market 
administrator’s interpretation and application of the disputed pro- 
visions of the order should be upheld, the relief requested by the 
petitioners should be denied and the petition dismissed. 

The many contentions of the parties presented in this proceed- 
ing have been considered and whether specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision are 
denied. 


PROPOSED ORDER 


In view of the foregoing, the relief requested by the petitioners 
is denied and the petition is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 8756) 


In re DOMINIQUE STOCK YARDS, INC. P&S Docket No. 2823. De- 
cided November 6, 1963. 


Operating While Insolvent — Shippers’ Proceeds — 
Cease and Desist — Consent Order 


Respondent is ordered to cease and desist from (1) operating as a market 
agency while insolvent and (2) using shippers’ proceeds for purposes 
other than prompt remittance to shippers, and is ordered to keep certain 
accounts, records and memoranda. 


Mr. Jerome S. Ducrest, for complainant. Mr. Bennett J. Voorhies, of Lafay- 
ette, Louisiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint issued by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on December 20, 1962, charges 
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respondent with being insolvent within the meaning of the act 
and with various violations of the act and the regulations. Re- 
spondent in its answer filed on February 1, 1963, admits the 
jurisdictional allegations in the complaint. In a stipulation en- 
tered into between respondent and complainant at Lafayette, 
Louisiana, on June 11, 1963, in the presence of the Hearing 
Examiner but before the scheduled hearing, respondent waives a 
hearing examiner’s report and consents to the issuance of an 
order requiring respondent to (1) cease and desist from the 
practices complained of in the complaint; (2) deposit the gross 
proceeds received from the sale of livestock handled on a com- 
mission basis, and any other funds that come into its possession 
as agent in a bank account separate from the general or private 
account or accounts in which its own funds are deposited, and 
draw upon such account only for the payment of the net pro- 
ceeds due to the person or persons entitled thereto, for the pay- 
ment of sums due respondent as compensation for its services, 
and for the payment of lawful marketing charges, and to keep 
such account in a manner that will clearly reflect the handling of 
the funds in compliance with the requirements of section 201.42 
of the regulations; and (3) keep accounts, records and memo- 
randa that fully and correctly disclose all transactions involved in 
its business as a market agency and as a dealer in commerce. 
Complainant has filed a recommendation stating that it is satisfied 
that respondent is solvent and recommending that the order 
agreed to in said stipulation be issued. 


FINDINGS OF FACT 


Respondent, during the period from January 1 through August 
31, 1962, was registered with the Secretary as a market agency to 
buy and sell livestock on a commission basis at the Dominique 
Stock Yards, Inc. stockyard, Baton Rouge, Louisiana, a posted 
stockyard under the Packers and Stockyards Act, and as a dealer 
to buy and sell livestock for its own account in commerce, and, 
during said period, was and is now subject to the jurisdiction of 
the Secretary under the Act with respect to the matters covered 
by this order. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Packers and Stockyards Act provides as follows: 
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§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving 
paper and prior to the hearing in any proceeding the 
Secretary, in his discretion, may allow the respondent 
to consent to an order. In so consenting, the respondent 
must submit, for filing in the record, a stipulation or 
statement in which he admits at least those facts neces- 
sary to the Secretary’s jurisdiction and agrees that an 
order may be entered against him. Upon a record com- 
posed of the complaint and the stipulation or agreement 
consenting to the order, the Secretary may enter the 
order consented to by the respondent, which shall have 
the same force and effect as an order made after oral 
hearing. 


The jurisdictional facts admitted by the respondent and set 
forth in the Findings of Fact are sufficient to subject it to the 
jurisdiction of the Secretary under the provisions of the above 
section. 


Inasmuch as respondent has agreed to an order requiring it to 
(1) cease and desist from the practices complained of in the 
complaint; (2) deposit the gross proceeds received from the sale 
of livestock handled on a commission basis, and any other funds 
that come into its possession as agent in a bank account separate 
from the general or private account or accounts in which its own 
funds are deposited, and draw upon such account only for the 
payment of the net proceeds due to the person or persons entitled 
thereto, for the payment of sums due respondent as compensation 
for its services, and for the payment of lawful marketing charges, 
and to keep such account in a manner that will clearly reflect the 
handling of the funds in compliance with the requirements of 
section 201.42 of the regulations; and (3) keep accounts, records 
and memoranda that fully and correctly disclose all transactions 
involved in its business as a market agency and as a dealer in 
commerce, and complainant has recommended that the order 
agreed to by respondent be issued, the order agreed to will be 
issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
market agency in commerce while its current liabilities exceed its 
current assets, and (2) using shippers’ proceeds for purposes of 
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its own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into its possession as agent in a bank account 
separate from the general or private account or accounts in which 
its own funds are deposited, and such account shall be designated 
“Custodial Account for Shippers’ Proceeds” or by a similar iden- 
tifying designation. Such account shall be drawn upon only for 
the payment of the net proceeds due to the person or persons 
entitled thereto, for the payment of sums due respondent as com- 
pensation for its services, and for payment of lawful marketing 
charges, and shall be kept in a manner that will clearly reflect the 
handling of the funds in compliance with the requirements of 
section 201.42 of the regulations. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency and as a dealer in commerce. 


This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 


(No. 8757 


In re SHELDON L. ANTON, d/b/a ARIZONA LIVESTOCK AUCTION. 
P&S Docket No. 2975. Decided November 7, 1963. 


Insolvency — Shippers’ Proceeds — 
Suspension of Registration — 


Consent Order 


Respondent is ordered to cease and desist from operating as a market agency 
and dealer while insolvent, using shippers’ proceeds for purposes other 
than prompt remittance to shippers, and is ordered to keep certain ac- 
counts, records and memoranda. Respondent is suspended as a registrant 
until he is no longer insolvent. 


Mr. Donald E. Graham, for complainant. Mr. C. T. Sanders, of Kansas City, 
Missouri for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on July 30, 1963, by the Acting Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. The respondent is registered with the 
Secretary of Agriculture as a market agency and dealer under the 
act. The complaint charges that respondent’s financial condition 
does not meet the requirements of the act (7 U.S.C. 204) ; and that 
respondent violated certain provisions of the act and the regula- 
tions issued thereunder. 


Respondent filed an answer on August 22, 1963 and on October 
7, 1963, filed an amended answer, in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations set forth in the complaint, waives oral hear- 
ing, and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations set forth 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Arizona Livestock Auction stockyard, Phoenix, Arizona, 
hereinafter referred to as the stockyard, is now, and was at all 
times mentioned herein, a posted stockyard subject to the provi- 
sions of the act. 


2. Respondent, Sheldon L. Anton, d/b/a Arizona Livestock 
Auction, whose address is 2525 South 19th Avenue, Phoenix, Ari- 
zona, is registered with the Secretary of Agriculture as a market 
agency and dealer under the act, and at all times mentioned herein 
was so registered. 


3. Respondent’s current liabilities presently exceed his current 
assets and at all times since on or about December 31, 1962, re- 
spondent’s current liabilities have exceeded his current assets. Re- 
spondent’s current liabilities exceeded his current assets by ap- 
proximately $37,736.34 on December 31, 1962, $39,266.46 on Janu- 
ary 31, 1963, $40,261.92 on February 28, 1963, and $44,250.67 on 
March 31, 1963. 


4. Respondent, during the period December 31, 1962, to the 
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date of issuance of the Complaint, engaged in business as a market 
agency at the stockyard, notwithstanding the fact that during 
such period respondent’s current liabilities exceeded his current 
assets. 


5. Respondent, during the period December 31, 1962 through 
March 31, 1963, used funds received as proceeds from the sale of 
livestock consigned to him for sale on a commission basis, at the 
stockyard, for purposes of his own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors. As of March 31, 1963, respondent had a 
shortage in shippers’ proceeds in the approximate amount of 
$53,000.00. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
5 hereof, it is concluded that respondent is insolvent within the 
meaning of the act (7 U.S.C. 204), and respondent has wilfully 
violated section 312(a) of the act (7 U.S.C. 213 (a) ), and sections 
201.40 and 201.41 of the regulations (9 CFR 201.40, 201.41), issued 
thereunder. Respondent has consented to the issuance of the order 
set forth below and complainant has recommended that such order 
be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Engaging in business as a market agency and dealer under 
the act while his current liabilities exceed his current assets; 


2. Making use of funds received as proceeds from the sale of 
livestock handled on a commission basis as would in any manner 
endanger or impair the prompt and faithful accounting and pay- 
ment of such funds to the persons entitled thereto; 


3. Using shippers proceeds for purposes of his own and pur- 
poses other than payment of lawful marketing charges and the 
remittance of net proceeds to shippers. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
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separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” or by a similar designation and shall maintain 
such account in conformity with the provisions of section 201.42 of 
the regulations under the act (9 CFR 201.42). 


Respondent is suspended as a registrant under the act until such 
time as respondent shall demonstrate that he is no longer insolvent. 
At the request of respondent, when he makes such a showing, a 
supplemental order shall be entered in this proceeding terminating 
this suspension. 


This order shall become effective six days after service and copies 
hereof shall be served upon the parties. 


(No. 8758) 


In re ALCIDE DOMINIQUE, d/b/a DOMINIQUE STOCKYARD, LAFAY- 
ETTE, LOUISIANA; LAKE CHARLES LIVESTOCK COMMISSION, LAKE 
CHARLES, LOUISIANA; DOMINIQUE’S COW PALACE, MARKSVILLE, 
LOUISIANA; DOMINIQUE’S COW PALACE, CURTIS, LOUISIANA; AND 
DOMINIQUE’S LIVESTOCK AUCTIONS, ALEXANDRIA, LOUISIANA. 
P&S Docket No. 2824. Decided November 8, 1963. 


Operating While Insolvent — Shippers’ Proceeds — 
Cease and Desist — Consent Order 


Respondent is ordered to cease and desist from operating as a market agency 
while insolvent, using shippers’ proceeds for purposes other than prompt 
remittance to shippers, and is ordered to keep certain accounts, records 
and memoranda. 

Mr. Jerome S. Ducrest, for complainant. Mr. Bennett J. Voorhies, of Lafay- 
ette, Louisiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended. The complaint issued by the Direc- 
tor, Packers and Stockyards Division, Agricultural Marketing 
Service, on December 21, 1962, charges respondent with being 
insolvent within the meaning of the act and with various viola- 
tions of the act and the regulations. Respondent, in his answer 
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filed on February 1, 1963, admits the jurisdictional allegations in 
the complaint. In a stipulation entered into between respondent 
and complainant before the Hearing Examiner at Lafayette, 
Louisiana, on June 11, 1963, respondent waives a Hearing Ex- 
aminer’s report and consents to the issuance of an order requir- 
ing him to (1) cease and desist from the practices complained of 
in the complaint; (2) deposit the gross proceeds received from 
the sale of livestock handled on a commission basis and any other 
funds that come into his possession as agent in a bank account 
separate from the general or private account or accounts in which 
his own funds are deposited and draw upon such account only for 
the payment of the net proceeds due to the person or persons 
entitled thereto, for the payment of sums due respondent as com- 
pensation for his services, and for the payment of lawful market- 
ing charges, and to keep such account in a manner that will 
clearly reflect the handling of the funds in compliance with the 
requirements of section 201.42 of the regulations; and (3) keep 
accounts, records and memoranda that fully and correctly dis- 
close all transactions involved in his business as a market agency 
and as a dealer in commerce. Complainant has filed a recommen- 
dation that the charge of insolvency be dropped inasmuch as the 
matter of respondent’s insolvency is now moot and that the order 
referred to above which was agreed to by respondent in said 
stipulation and agreement be issued. 


FINDINGS OF FACT 


Respondent, during the period from January 1 through August 
31, 1962, was registered with the Secretary as a market agency 
to buy and sell livestock on a commission basis at the Dominique 
Stockyard, Lafayette, Louisiana, Lake Charles Livestock Com- 
mission stockyard, Lake Charles, Louisiana, Dominique’s Cow 
Palace stockyard, Marksville, Louisiana, Dominique’s Cow Palace 
stockyard Curtis, Louisiana, and Dominique’s Livestock Auctions 
stockyard, Alexandria, Louisiana, posted stockyards under the 
Packers and Stockyards Act, and as a dealer to buy and sell 
livestock for his own account in commerce and during said period 
was subject to the jurisdiction of the Secretary under the act 
with respect to the matters covered by this order. 


CONCLUSIONS 


The jurisdictional facts admitted by the respondent and set 
forth in the Findings of Fact are sufficient to subject him to the 
jurisdiction of the Secretary. 
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Inasmuch as respondent is no longer the owner and operator 
of the Lake Charles Livestock Commission, Dominique Stockyard, 
Dominique’s Cow Palace, Marksville, Dominique’s Cow Palace, 
Curtis, and Dominique’s Livestock Auctions, but has been suc- 
ceeded in business by Dominique’s Livestock Auction, Inc., 
Rapides Parish, Louisiana, A. Dominique’s Cow Palace, Inc., 
Avoyelles Parish Louisiana, Dominique’s Livestock Commission, 
Calcasieu Parish, Louisiana, A. Dominique’s Stockyard, Inc., 
Lafayette Parish, Louisiana, and Dominique’s Cow Palace Inc., 
Bossier Parish, Louisiana, which corporations are solvent, have 
sufficient working capital, and have established and are maintain- 
ing custodial and general accounts, the question as to respondent’s 
insolvency is moot. Complainant has recommended that the in- 
solvency charge against respondent be dismissed. Accordingly, 
said charge is hereby dismissed. 


Respondent has agreed to an order requiring him to (1) cease 
and desist from the practices complained of in the complaint; (2) 
deposit the gross proceeds received from the sale of livestock 
handled on a commission basis and any other funds that come 
into his possession as agent in a bank account separate from the 
general or private account or accounts in which his own funds 
are deposited and draw upon such account only for the payment 
of the net proceeds due to the person or persons entitled thereto, 
for the payment of sums due respondent as compensation for his 
services, and for the payment of lawful marketing charges, and 
to keep such account in a manner that will clearly reflect the 
handling of the funds in compliance with the requirements of 
section 201.42 of the regulations; and (3) keep accounts, records 
and memoranda that fully and correctly disclose all transactions 
involved in his business as a market agency and as a dealer in 
commerce, and complainant has recommended that the order 
agreed to by respondent be issued. The order agreed to by re- 
spondent, therefore, will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
market agency in commerce while his current liabilities exceed his 
current assets, and (2) using shippers’ proceeds for purposes of 
his own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers. 


Respondent shall deposit the gross proceeds received from the 
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sale of livestock handled on a commission basis and any other 
funds that come into his possession as agent in a bank account 
separate from the general or private account or accounts in which 
his own funds are deposited, and such account shall be designated 
“Custodial Account for Shippers’ Proceeds” or by a similar iden- 
tifying designation. Such account shall be drawn upon only for 
the payment of the net proceeds due to the person or persons 
entitled thereto, for the payment of sums due respondent as com- 
pensation for his services, and for payment of lawful marketing 
charges, and shall be kept in a manner that will clearly reflect 
the handling of the funds in compliance with the requirements of 
section 201.42 of the regulations. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency and as a dealer in commerce. 


This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 


(No. 8759) 


In re CHARLES B. WEST, DARRELL WEST, AND BILLY B. Day, 
d/b/a LOUP CITY COMMISSION COMPANY, LOUP CITY, NEBRASKA. 
P&S Docket No. 2840. Decided November 8, 1963. 


Rates and Charges — Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Complainant has filed a motion to dismiss this rate proceeding 
under the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seqg.). Complainant stated in tthe motion that it has 
received and reviewed information required to be submitted under 
section 201.25 of the regulations (9 CFR 201.25), in connection 
with the amendment filed on January 4, 1963, by the respondents 
to their schedule of rates and charges; that on the basis of an 
analysis of such information and other available data, it appears 
that the amendment ito the schedule of rates and charges was jus- 
tified; that the respondents have ceased operating as partners do- 
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ing business as Loup City Commission Company; that respondent 
Billy B. Day, an individual, has registered under the act as a mar- 
ket agency doing business as Loup City Commission Company at 
the Loup City Commission Company stockyard, Loup City, Ne- 
braska, and has filed a schedule containing the same raltes and 
charges as the rates and charges included in the schedule of the 
former partnership as modified by the amendment filed on Jan- 
uary 4, 1963; that it appears that the operations of respondent 
Billy B. Day are comparable to those of the former partnership ; 
and that notice of the tariff of the former partnership as modi- 
fied by the amendment filed on January 4, 1963, and of the 
“Complaint, Order of Suspension, and Notice of Hearing’ was 
published in the Federal Register on February 19, 1963 (28 
F. R. 1565), and although interested persons were afforded an 
opportunity to indicate a desire to be heard in tthe matter, no 
interested person notified the Hearing Clerk of a desire to be 
heard. In view of these circumstances, complainant requested 
that this proceeding be dismissed, without prejudice with respect 
to any further review of the operations and rates and charges of 
respondent Billy B. Day. 


Accordingly, this proceeding is hereby dismissed without preju- 
dice. 


(No. 8760) 


ED MERRILL vy. SANDPOINT LIVESTOCK AUCTION COMPANY. P&S 
Docket No. 2899. Decided November 12, 1963. 


Consigned Livestock — Instructions — 
Dismissal 


Since complainant failed to prove that respondent market agency failed to 
follow instructions or sell consigned livestock at highest price obtain- 
able, the complaint is dismissed. 


Complainant and respondent pro se. Mr. Robert W. Parker, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stock- 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 1225 


1226 





yards Act, 1921, as amended (7 U.S.C. 181 et seg.), hereinafter 
referred to as the act. In the complaint filed on December 10, 1962, 
complainant alleged that he consigned to respondent three heifers 
and one bull, all 18 month old polled shorthorns, to be sold for 
“more than beef prices, and [for] an average registered price.” 
Complainant sought reparation in the amount $300, based on the 
difference between an alleged “average” price of $700 for regis- 
tered animals and the $424.64 beef price for which respondent 
sold the animals. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Agricultural 
marketing Service of this Department, and filed in this proceeding 
pursuant to section 202.40 of the rules of practice (9 CFR 202.40), 
were served upon respondent on January 17, 1963. A copy of the 
investigative report was served upon complainant on January 18, 
1963. 


Respondent filed an answer on January 25, 1963, in which it is 
alleged that complainant did not set a minimum price at which his 
cattle were to be sold; that the cattle were offered first as regis- 
tered animals but the heifers did not bring a substantial bid; that 
the heifers were then sold by the pound; that the animals were 
resold at the Coeur d’Alene Livestock Yards, Coeur d’Alene, Idaho 
on November 30, 1962, and then again through the Old Union 
Stockyards in Spokane, Washington on December 3, 1962, at a 
total gross profit of only $36.55, thus demonstrating their actual 
market value; and that the cattle were small for their age and 
their quality was “not too good.” 


Respondent requested an oral hearing which was held on June 
12, 1963, in Sandpoint, Idaho. R. W. Parker, Office of the General 
Counsel, United States Department of Agriculture, was presiding 
officer. Complainant appeared pro se and testified in his own be- 
half. Respondent was represented by Mr. Art Sphar. Mr. Sphar 
and one other witness testified for the respondent. 


FINDINGS OF FACT 


1. Complainant, Edward E. Merrill, is an individual who owns 
and operates a farm at Newport, Washington. 


2. Respondent, Sandpoint Livestock Auction Company, Sand- 
point, Idaho, was at the time of the transaction involved herein, a 
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partnership. The partners have since incorporated under the name 
Sandpoint Livestock Auction Company, Inc. Respondent at all 
times material herein was, and its successor is now, a dealer and 
a market agency, registered with the Secretary of Agriculture to 
buy and sell livestock in commerce for its own account and to buy 
and sell livestock on a commission basis at the Sandpoint Live- 
stock Auction Company, Sandpoint, Idaho, a posted stockyard sub- 
ject to the provisions of the Act, hereinafter referred to as the 
stockyard. Respondent owned and operated the stockyard at the 
times material herein. 


3. On November 28, 1962, complainant consigned to respond- 
ent for sale on a commission basis at the stockyard, three heifers 
and one bull, all registered polled shorthorn cattle, and all small 
for their age. When complainant delivered the cattle to the re- 
spondent the nighit before the sale, he asked Mrs. Dale Sphar, the 
wife of one of the partners in the respondent firm, if she thought 
the cattle would bring more than beef cattle prices and would sell 
for “average registered” cattle prices. He received the reply that 
she thought they would. Mrs. Dale Sphar did not see the cattle. 


4. When respondent offered the cattle for sale as registered 
animals, the registration papers were read to the prospective 
buyers. The bull was sold by the head for $110, but no substantial 
bid was received for the heifers. The heifers were then sold by the 
pound for $20.70 per hundredweight—a total of $314.64. The total 
sale price for the four head of cattle was $424.64. 


5. Complainant has reduced his initial claim of $300 to 
$275.36, the exact difference between the alleged value of $700 
and the $424.64 received for his cattle. 


6. After two subsequent resales at public auction within four 
days, the heifers brought a profit of $33.68 and the bull a profit 
of $2.87—a total increase in price for the four cattle of $36.55 
over the price recevied when sold by respondent at the stockyard. 


7. Respondent accounted to the complainant for the proceeds of 
the initial sale at the stockyard and charged $22.83 for its serv- 
ices. 


8. The complaint was filed within 90 days of the accrual of 
the alleged cause of action. 
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CONCLUSIONS 


Complainant contends that he placed a minimum sale price on 
his cattle during the course of a conversation with Mrs. Dale 
Sphar, the wife of a partner in the respondent firm. Mrs. Sphar, 
who had not seen the cattle, was asked by complainant whether 
she thought that complainant’s animals would bring more than 
beef cattle prices and would bring “average registered” cattle 
prices. Her answer was that she thought they would. Complainant 
at no time gave specific instructions that the animals not be sold 
for less than a minimum price, and such instructions cannot be 
implied from a request for an opinion regarding value, particu- 
larly where the person asked has not seen the animals in ques- 
tion. Accordingly, it must be concluded that no minimum sale 
price was set by complainant. 


There is no proof in the record that the price received for the 
three heifers was not the fair market price. No substantial bid was 
received by respondent when it offered the heifers for sale as reg- 
istered cattle. Since no minimum price had been set on the cattle 
and the complainant was not present at the sale to instruct the 
respondent otherwise, tthe heifers were sold by the pound to the 
highest bidder. The subsequent sales at public auction within four 
days at substantially the same prices indicate that a fair market 
price was received. Complainant’s only evidence of higher prices 
at the time in question is a report of sales at Stock Land Union 
Stockyards, Spokane, Washington, during the week of November 
26, 1962. The description therein of the cattle sold is limited to 
breed, type and weight, and there is no guide as to the quality of 
tie animals. The seven shorthorn heifers which reportedly sold at 
$27.25, weighed an average of 295 pounds, whereas the average 
weight of complainant’s heifers was 507 pounds. The weight of 
feeders is of great importance in determining price. It is therefore 
difficult to compare the prices, especially in view of evidence that 
complainant’s animals were small for their age and necessarily of 
lesser value than those of average size. Moreover, the evidence is 
undisputed that there was little demand in the area for shorthorn 


cattle.. 


With respect to complainant’s bull, there was no showing that 
it was sold for less than the fair market price. The bull was sold 
by respondent at the stockyard on November 29, 1962, for $110. 
It was subsequently sold for $122.50 on November 380, 1962, and 
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for $112.87 on December 8, 1962. No evidence was presented con- 
cerning the market value of registered shorthorn bulls on the day 
complainant’s bull was sold by the respondent, and it is clear from 
the record that complainant’s animal was also small for its age. 


It is therefore concluded that the complainant has not proved by 
a preponderance of the evidence that respondent failed to follow 
any instructions, or sell the animals at the highest obtainable 
price. The evidence is that respondent did in fact provide reason- 
able stockyard services to the complainant as required by the act 
in connection with the sale of the four animals, and the complaint 
should therefore be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 8761) 


In re DAVID WULFEKUHLE, d/b/a FAYETTE HOG MARKET. P&S 
Docket No. 2935. Decided November 14, 1963. 


Insolvency — Suspension of Registration — 
Consent Order 
Respondent is suspended as a registrant under the act for a period of 30 days 
and thereafter until he is no longer insolvent. 
Mr. Earl L. Saunders, for complainant. Mr. John W. D. Hofmeyer, of Arling- 
ton, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed by the Acting Director, Packers and Stockyard Divi- 
sion, Agricultural Marketing Service, United States Department 
of Agriculture. The complaint charges that respondent’s financial 
condition does not meet the requirements of the act (7 U.S.C. 











1230 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 1229 


204) ; that respondent failed to pay for certain livestock which 
he purchased in commerce; that respondent issued checks in pur- 
ported payment of the purchase price of such livestock withcut 
having sufficient funds on deposit to pay these checks; and that 
cespondent failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in: his busi- 
ness as a dealer under the act. Respondent has filed an amended 
answer in which (1) he admits the jurisdictional allegations of 
the complaint and neither admits nor denies the remaining alle- 
gations; (2) he states that for the purposes of this proceeding 
and for such purposes only, the order in this proceeding may 
contain findings of fact and conclusions based upon the allega- 
tions of the complaint as the findings of fact and conclusions of 
the Secretary of Agriculture; (3) he waives oral hearing and the 
report of the hearing examiner; and (4) he consents to the issu- 
ance of the order contained herein. Complainant has recom- 
mended that such order be issued. 


FINDINGS OF FACT 


1. Respondent, David Wulfekuhle,is an individual doing busi- 
ness as Fayette Hog Market, whose address is Fayette, Iowa. 
Respondent is registered with the Secretary of Agriculture as a 
dealer under the act, and at all times mentioned herein was so 
registered. 


2. Respondent’s current liabilities exceed his current assets 
and respondent is unable to pay his current obligations as they 
become due in the usual course of business. As of February 13, 
1963, respondent’s current liabilities exceeded his current assets 
by approximately $28,000. 


3. Respondent has failed to pay approximately $10,000 of the 
purchase price of certain livestock which he purchased in com- 
merce for his own account during January 1962. 


4. Respondent, in purported payment of the purchase price of 
the livestock referred to in paragraph 3 above, issued checks 
which were returned unpaid by the bank upon which they were 
drawn because of insufficient funds. 


5. Respondent, during the period November 1961 through 
January 1962, in connection with his dealer operations under the 
act, failed to keep accounts, records and memoranda which fully 
and correctly disclosed all transactions involved in his business. 
Respondent, during such period, failed to keep: (a) a general 
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‘edger containing accounts showing assets, liabilities, income, ex- 
penses and net worth or capital; (b) a cash book showing all 
cash received and disbursed; (c) periodic reconciliations of his 
bank accounts; (d) a record of the number and weight of live- 
stock bought, sold, or otherwise disposed of each business day, 
and the prices paid or received therefor; (e) inventories of all 
livestock on hand; and (f) all purchase invoices, sales invoices, 
and scale tickets. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent is insolvent within the meaning of the 
act (7 U.S.C. 204), and has wilfully violated sections 312 and 
401 of the act (7 U.S.C. 213, 221), and section 201.46 of the regu- 
lations issued under the act (9 CFR 201.46). Respondent has 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued. The order 


will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay for live- 
stock purchased in commerce, and from issuing checks in payment 
for livestock purchased in commerce when he does not have suffi- 
cient funds on deposit to pay such checks. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the act, including: (a) a general ledger contain- 
ing accounts showing assets, liabilities, income, expenses and net 
worth or capital; (b) a cash book showing in detail all cash re- 
ceived and disbursed; (c) monthly reconciliations of his bank 
accounts; (d) an accurate record of the number and weight of 
livestock bought, sold, or otherwise disposed of each business day, 
and the prices paid or received therefor; (e) periodic inventories 
of all livestock on hand; and (f) all purchase invoices, sales 
invoices and scale tickets. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. At the request 
of respondent, when he makes such a showing, a supplemental 
order will be issued in this proceeding terminating this suspen- 
sion after the 30-day period. 
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This order shall become effective on the sixth day after its 
service on respondent and copies hereof shall be served on the 
parties. 


(No. 8762) 


In re LUTHER C. GROTH. P&S Docket No. 2956. Decided Novem- 
ber 14, 1963. 


Bonding Provisions — Cease and Desist — 
Consent Order 


Respondent is ordered to cease and desist from engaging in the business of a 
dealer under the act without filing and maintaining the required bond. 


Mr. Garrett N. Wyss, for complainant. Mr. Paul D. Strand, of Decorah, Iowa, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on June 27, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States De- 
partment of Agriculture, charging respondent with violations of 
the act and the regulations promulgated thereunder (9 CFR. 
201.1 et seq.), hereinafter referred to as the regulations. 


‘Respondent filed an amended answer on November 4, 1963, in 
which he admits jurisdictional allegations of the complaint, nei- 
ther admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
cease and desist order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Mabel, Minne- 
sota. Respondent is now and was at all times material herein reg- 
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istered with the Secretary of Agriculture as a dealer, buying and 
selling livestock in commerce for his own account. 


2. During the period from November 7, 1961, to the date of 
of the execution of the complaint, respondent maintained a trust 
fund in the amount of $5,000 to secure performance of his dealer 
obligations. 


3. On the basis of the volume of respondent’s livestock trans- 
actions during the year ending December 31, 1961, respondent was 
required, under the act and the regulations, to increase to $27,000 
the amount of the bond or bond equivalent maintained by him to 
secure performance of his dealer obligations. On or about July 11, 
1962, respondent was informed in writing regarding such re- 
quired increased bond or bond equivalent coverage. On or about 
August 16, 1962, and August 29, 1962, respondent was further 
notified by certified mail regarding such required increased bond 
or bond equivalent coverage. Notwithstanding said notices, to the 
date of the execution of the complaint, respondent continued to 
operate as a dealer in commerce without furnishing the required 
increased bond or bond equivalent coverage. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 3, the respond- 
ent has wilfully violated section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). Inasmuch as respondent has consented 
to the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the business 
of a dealer within the meaning of the act without filing and main- 
taining a reasonable bond or its equivalent as required by the act 
and the regulations thereunder. 


This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 








1234 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 1234 


(No. 8763) 


In re SHELDON L. ANTON, d/b/a ARIZONA LIVESTOCK AUCTION. 
P&S Docket No. 2975. Decided November 15, 1963. 


Termination of Suspension 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under tthe Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued November 7, 1963, suspending re- 
spondent’s registration as a market agency and dealer, subject to 
the provisions of the act, until respondent demonstrates that he 
is no longer insolvent. On November 15, 1963, complainant recom- 
mended that a supplemental order be issued terminating the 
suspension of respondent’s registration as it appears that re- 
spondent is presently solvent. 


Accordingly, the suspension of respondent’s registration in the 
order of November 7, 1963, is hereby terminated. 


Copies hereof shall be served upon the parties. 


(No. 8764) 


In re CAPITOL PACKING COMPANY, DAVE AVERCH, MEYER AVERCH, 
FRYER AND STILLMAN, INC., GEORGE WEISBART, IRVIN WEIS- 
BART, AND SOL FELSEN, AL COOPER, AND MOREY M. MILLER, 
d/b/a FARMERS LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 2441. Decided November 18, 1963. 


Reconsideration — Drydocking — 
Ordering In — Corporate Successor 


Upon reconsideration, held that “drydocking” of commission firm at stock- 
yard by packer respondent was without reasonable cause and so viola- 
tive of section 202(a) of the act by the packer, that “ordering in” of 
livestock to the stockyard by respondent market agency violative of sec- 
tion 312(a) by the market agency and that the order herein also applies 
to the corporate successor of respondent market agency partnership. No 
change in prior order warranted by other matters raised in petitions for 
reconsideration filed herein. 
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Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER UPON RECONSIDERATION 


I 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, (7 U.S.C. 181 et seg.), a decision was issued on 
June 27, 1963 (22 A.D. 651), finding that respondents, except 
Fryer and Stillman, Inc., and the Weisbarts, had violated the act 
in connection with some of the numerous charges in the com- 
plaint. Other charges were dismissed. At the same time an order 
was entered providing sanctions under Title II and Title III of 
the act with respect to the violations found. The complainant filed 
a lengthy petition for reconsideration of the parts of the decision 
dismissing charges and requested that any orders issued against 
Farmers Livestock Commission Company be made applicable to 
Farmers Livestock Commission Company, Inc. The respondents, 
except Fryer and Stillman, Inc., and the Weisbarts, filed petitions 
for reconsideration of the parts of the decision finding violations 
on the part of respondents. Replies to the petitions for recon- 
sideration were filed. 


II 


The complainant asks for reconsideration and reversal of the 
parts of the decision dismissing charges (1) involving the rela- 
tionship between Fryer and Stillman, Inc. and Capitol, the two 
packer respondents, (2) the “drydocking” of the Denver Live- 
stock Commission Company at the Denver stockyards by Capitol 
for a period of about seven weeks in 1959, (3) the “ordering in” 
of livestock by Farmers for sale to a particular packer, and (4) 
the use by Capitol of “‘pencil shrink” in purchasing steers from 
feedlots in the country and of “charge backs” to sellers of cattle 
for animals condemned on post-mortem inspection and for bruises 
and failure to grade or yield. 


As to the first matter listed above we are asked now by com- 
plainant to reconsider ‘“‘the issues relating to the relationship 
between Capitol and Fryer, and, after considering the factual 
picture as a whole, to conclude that there was an agreement, 
arrangement, or understanding between those competitors, and a 
course of conduct of business by them, in restraint of commerce 
in violation of section 202 of the Act, and to issue the cease and 
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desist order recommended by the Hearing Examiner with respect 
to this matter.’”” (Emphasis supplied.) 


Section 202 of the act (7 U.S.C. 192) is as follows: 


It shall be unlawful with respect to livestock, meats, 
meat food products, livestock products in unmanufac- 
tured form, poultry or poultry products, for any packer 
to: 

(a) Engage in or use any unfair, unjustly discrimina- 
tory, or deceptive practice or device in commerce; or 

(b) Make or give, in commerce, any undue or un- 
reasonable preference or advantage to any particular 
person or locality in any respect whatsoever, or subject, 
in commerce, any particular person or locality to any 
undue or unreasonable prejudice or disadvantage in any 
respect whatsoever; or 

(c) Sell or otherwise transfer ‘to or for any other 
packer, or buy or otherwise receive from or for any 
other packer, any article for the purpose or with the 
effect of apportioning the supply in commerce between 
any such packers, if such apportionment has the ten- 
dency or effect of restraining commerce or of creating a 
monopoly in. commerce; or 

(d) Sell or otherwise transfer to or for any other 
person, or buy or otherwise receive from or for any 
other person, any article for the purpose or with the 
effect of manipulating or controlling prices in commerce, 
or of creating a monopoly in the acquisition of, buying, 
selling, or dealing in any article in commerce, or of re- 
straining commerce; or 

(e) Engage in any course of business or do any act 
for the purpose or with the effect of manipulating or 
controlling prices in commerce, or of creating a monop- 
oly in the acquisition of, buying, selling, or dealing in 
any article in commerce, or of restraining commerce; or 

(f) Conspire, combine, agree, or arrange with any 
other persons (1) to apportion territory for carrying on 
business in commerce, or (2) to apportion purchases or 
sales of any article in commerce, or (3) to manipulate or 
control prices in commerce; or 


(g) Conspire, combine, agree, or arrange with any 
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other person to do, or aid or abet the doing of, any act 
made unlawful by subdivision (a), (b), (c), (d), or (e). 


Complainant cites many cases to the effect that an unlawful 
arrangement, conspiracy, concert of action, etc., may be estab- 
lished by circumstantial evidence alone and complainant seeks a 
conclusion to the effect that an arrangement, understanding, etc., 
between the packer respondents in violation of section 202 
existed here. 


The basic items of circumstantial evidence invoked by com- 
plainant are (1) the regular sale by the Weisbarts to Capitol of 
practically all the steers fed by the Weisbarts, (2) the claim that 
Capitol paid more for the Weisbart steers than it paid for steers 
purchased by Capitol at the Denver stockyard about the same 
time, (3) the fact that each packer respondent purchased steers 
in both the country and at the Denver stockyard and that for a 
six-month period Capitol’s purchases at the stockyard averaged 
about 30 percent of its requirements with 70 per cent purchased 
direct from feedlots whereas the reverse was true in the case of 
Fryer and Stillman, and (4) the data on Complainant’s Exhibit 
31 introduced to show that when one of the packer respondents 
purchased a large number of steers from a commission firm at 
the stockyard on a particular day the other packer respondent did 
not purchase steers from that firm on that day or purchased only 
a relatively small number. 


It is not easy to isolate and identify what are the specific pro- 
visions of section 202 of the act that were charged by complain- 
ant to have been violated in connection with the relationship 
between Capitol and Fryer and Stillman. The complaint in Para- 
graph XIII joins the alleged violations of the act (1) by Capitol 
and Fryer and Stillman together and (2) by Capitol separately 
and claims violations of section 202 of the act. The complainant’s 
main brief following the hearing (pp. 135, 1386) concludes that 
Capitol and Fryer and Stillman violated section 202 of the act. 
The sale of the steers by the Weisbarts is said in the brief (p. 
98) to be a violation of section 202(c) of the act and the alleged 
division of purchases between the stockyard and the feedlots and 
among the commission firms at the stockyard to violate 202(c) 
and 202(e). Complainant’s reply brief (p. 8) says that the sale 
of the steers by the Weisbarts to Capitol constituted a violation 
of 202(c) and because Capitol paid higher prices to the Weisbarts 
“han for its stockyard purchases Capitol also violated 202(a) and 
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202(b). The detailed cease and desist orders suggested by com- 
plainant and adopted verbatim by the hearing examiner as his 
proposed orders do not contain any prohibition to the packer re- 
spondents against dividing their purchases between the stockyard 
and the feedlots pursuant to plan or understanding. 


It seems that complainant is asking that the items above be 
looked at not from the standpoint of separate violations of 202 
but as proof when considered together of a violation of 202(e), 
that is to say, as demonstrating a course of business or the per- 
formance of acts for the purpose or with the effect of “restrain- 
ing commerce” and an arrangement or understanding between 
Capitol and Fryer and Stillman to do so in violation of 202(g). 
By “restraint of commerce” is apparently meant a restriction or 
minimizing of competition between them in obtaining steers for 
slaughter. 


We concluded in the decision of June 27, 1963, that complain- 
ant did not establish a violation of 202(c) of the act in the case 
of the sales of the Weisbart steers to Capitol even if it could be 
assumed that the sales of steers to Capitol by the Weisbarts were 
made by Fryer and Stillman, the packer, rather than by the Weis- 
barts, because complainant had not shown a tendency or effect 
thereby “‘.. . of restraining commerce or of creating a monopoly 
in commerce” as required by section 202(c). 


We reach the same result in evaluating the worth of the evi- 
dence of the sales as probative of a violation of 202(e) and 
202(g¢). Of course, as far as the record here goes, Fryer and 
Stillman, Inc., had nothing to do with the Weisbart feedlot busi- 
ness. The packer did not even utilize any of the steers or heifers 
fed by the Weisbarts which were sold mainly to other packers in 
the Denver area for slaughter. But, at any rate, complainant’s 
position seems to be that because Capitol got about one-sixth of 
its supply of steers from the Weisbarts, Capitol was removed 
from the market as a competitor to that extent and that this was 
a “restriction upon competition” and therefore an illegal “restraint 
of commerce.” There is nothing in the evidence to indicate that 
any packer in the area who wanted or might want steers to 
slaughter could not get them. The national packers are in busi- 
ness in the area but prefer to slaughter heifers there rather than 
steers. Steers move out of the Denver supply area to other 
markets and the packer respondents sell their steer beef largely 
at eastern locations of the United States in competition with 
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steer beef processed in such areas. So that the Weisbart steers 
were not sold to Capitol to foreclose any other packer from ac- 
cess to this supply. Complainant’s “restriction of competition” 
with respect to the sales seems to be a kind of metaphysical con- 
cept that Capitol should not be able to obtain steers for slaughter 
without “competing” for their purchase with its competitors, or 
at least its principal competitor, in the procurement of steers. 
But we are not informed of any authorities and we know of none 
to the effect that such transactions are per se restraints of trade 
or commerce. And looking at the factual picture as a whole, to the 
extent that the buying side of the market may have lost support 
by Capitol’s purchases from the Weisbarts rather than elsewhere, 
any such loss of support was offset by Fryer and Stillman buying 
an equivalent number of steers principally at the Denver stock- 
yard. 


It may be that a cattle feeder who is also a registered packer- 
buyer should not sell cattle to a packer with whom he is compet- 
ing in the purchase of cattle for slaughter. Such a practice might 
be in violation of section 202(a) or section 312(a) of the act. 
But it does not appear that any such violation of the act was ad- 
vanced during the proceeding by the complainant and we think it 
would be unfair to consider this now at this stage of the proceed- 
ing. 


Complainant makes much of the fact that for 30 days of pur- 
chases the average prices for the Weisbart steers were higher 
than tthe average prices paid by Capitol for steers of comparable 
or better quality at the Denver stockyard about the same time. 
Complainant infers from this that Fryer or the Weisbarts were 
getting a kind of “pay-off” for participation in an agreement or 
arrangement to minimize competition between Capitol and Fryer 
in the procurement of steers for slaughter. Capitol bought about 
70 percent of its steer requirements from feedlot operators di- 
rect and complainant does not show that Capitol paid the Weis- 
barts more that it paid other feedlot operators. The prices for the 
Weisbart steers were admittedly not for the same day in many 
instances as the prices paid for steers purchased at the stockyards, 
the stockyard prices were average prices for different lots of 
steers and the prices for the Weisbart steers were not entirely 
realized by Weisbart because of deductions before payment for 
so-called “yardage.” Too, the Weisbart purchases involved the 
possibility of “charge-backs” for steers condemned on post- 
mortem inspection and for failure to grade or yield in accordance 
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with contract terms. As we said in the decision of June 27, 1963, 
the direct buying from feedlots is on a different basis than pur- 
chasing at the Denver stockyards and the fact that the prices per 
hundredweight for steers purchased direct from a feedlot (one 
of the several patronized by Capitol) may be more at certain 
times than the prices paid at the stockyard does not prove what 
complainant seeks to deduce, namely, that Capitol was intention- 
ally paying more for steers ito the Weisbartts than it paid to any- 
one else.* 


The third item is the so-called apportionment of supplies be- 
tween Fryer and Stillman and Capitol by virtue of the fact that 
for the period August 1, 1957—January 31, 1958, Capitol got 
about 70 percent of its steer requirements by direct purchases 
from feedlots and 30 percent from the Denver stockyard whereas 
Fryer and Stillman obtained about 70 percent of its needs from 
the Denver stockyard and about 30 percent from feedlots. But 
these are only averages for the selected period and there is no 
showing that such averages were true for any other period. So 
we don’t see that we can leap to the conclusion that Capitol and 
Fryer and Stillman planned to meet their requirements by such a 
division. 

Then there is the complainant’s contention that the evidence 
supports a finding that there was an arrangement between the 
packer respondents in purchasing steers from commission firms 
at the stockyard. But the entire evidence in support of this proposi- 
tion consists of statistical analyses of purchases of steers by 
the two packers from commission firms at the stockyard. There 
is no supporting testimony although transactions at the stock- 
yard had been under investigation for a long time by complain- 
anit’s representatives. We conclude again that these analyses 
standing alone are of little or no value for the purposes sought 
by complainant. There is no testimony that the respondent 
packers avoided a commission firm when either was buying from 
a commision firm and there is no expert testimony that the statis- 
tics prove what the complainant contends. Since the packer re- 
spondents were the two big buyers of steers at the stockyard and 
since it seems to be the practice at terminal stockyards to operate 
on the “private treaty” basis in selling livestock and to give the 
buyer in the commission firm’s alley the opportunity to meet the 


1 Complainant’s Exhibits Nos. 10B and 10C indicate that on the several sales shown Capitol 
paid Epstein-Harris, a feedlot operation, about what it paid the Weisbarts for steers. 
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salesman’s price while the buyer is in the alley (see e.g., Berigan 
v. United States, 257 F.2d 852 (8th Cir. 1958) ), it does not seem 
unnatural that one of the two packers would buy the bulk of the 
steers for sale by the commission firm. 


In summary, evaluation of each of the items that go to make 
up the factual picture as a whole results in little or no potency 
or plus value for the items separately. Consequently, we do not 
see how we can pronounce that there is the synergism sought by 
complainant, namely, that there is a greater potency for the 
factual picture as a whole than for the sum of its separate parts. 


III 


Complainant also asks for review of the portion of the decision 
dealing with the “drydocking” of the Denver Livestock Commis- 
sion Company by Capitol for about seven weeks. Complainant 
charged that the so-called “drydocking” was “without reasonable 
cause” and suggested a cease and desist order that was adopted 
by the hearing examiner prohibiting Capitol from refusing ‘‘with- 
out reasonable cause” to negotiate for the sale of livestock offered 
for sale by a market agency or other seller. We concluded gener- 
ally in the decision of June 27, 1963, that the issue was whether 
Capitol’s “drydocking” of the market agency was “without rea- 
sonable cause” and that we were unable to determine from the 
record the merits of the disaffection of Capitol for the market 
agency. 


Upon reexamination of the lengthy transcript of hearing we 
conclude that the refusal of Capitol to patronize the Denver 
Livestock Commission Company for about seven weeks in 1959 
was “without reasonable cause.” While the relationship between 
Capitol and the commission firm had not been a particularly 
cordial one due to friction between them apparently over trading 
practices, the drydocking was precipitated by Denver “selling 
out” Capitol for 10 cents per hundredweight (Tr. p. 2290). What 
this means is that the Capitol management was annoyed because 
its buyer had made a bid on some fat cattle and a few hours later 
Denver sold the cattle to someone else at 10 cents a hundred- 
weight above Capitol’s bid. The efforts of a commission firm to 
get the best deal for its consignors do not entitle a packer-buyer 
in our opinion to boycott the commission firm. Capiitol is the 
largest buyer of cattle on the Denver stockyards and the dry- 
docking tactic is one calculated to bring the commission firm 
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into line with Capitol’s desires and trading practices if the com- 
mission firm is to sell any cattle to Capitol. We think the “dry- 
docking” was “without reasonable cause” and constituted a vio- 
lation of section 202(a) of the act. 


IV 


In our decision of June 27, 1963, we stated that we refrained 
from considering the validity of the marketing practices of 
“ordering in” livestock by a market agency at the stockyard be- 
cause the record did not present a clear picture of the mechanics 
of the operation. Upon review of the matter we find that respond- 
ent Farmers admitted in its answer (Paragraph 5) to the com- 
plaint (Paragraph XII) that Farmers “ordered in” livestock for 
sale to packer-buyers but denied that the buyer had any option 
to refuse to purchase. 


We have, then, a situation in which livestock is brought into a 
public market ostensibly for sale, is turned over to the market 
agency for such purpose, is subject to yardage and feed charges by 
the stockyard company and commission fees by the market agency 
when at the same time the livestock before it came to the stock- 
yard was either already purchased by the packer or the packer 
nad agreed to purchase it. At any rate the livestock was reserved 
for the packer and was not available for sale to anyone else if 
not already under a contract on the part of the packer to pur- 
chase. Under any of these methods of handling the sale of the 
livestock it seems to us that for more than one reason the market 
agency violated section 312(a) of the act. Firstly, the livestock 
is brought into a public market with the appearance that it is for 
sale to the higgest bidder under free and open competitive condi- 
tions. The commission firm’s function and duty at a public stock- 
yard is to try to get the highest available price for livestock 
consigned to it rather than to reserve it for one packer. Further- 
more, the handling of livestock on the “ordered-in” basis admitted 
by Farmers in the answer and as described by Felsen in Com- 
plainant’s Exhibit No. 7 operates detrimentally to competition for 
livestock at the stockyards. For example, an especially desirable 
load of steers may bring a higher price than other steers to the 
advantage of the tone of the market generally as well as to the 
shipper if available for competitive bidding by packers other than 
the one for whom the load is “ordered in” at a fixed price or at 
the “market price.” In addition, any such arrangement amounts 
to order buying by the commission firm for the packer and should 
be conducted as such with the packer paying a buying commis- 
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sion instead of the commission firm treating the transaction as a 
sale for the shipper and charging the shipper a selling commis- 
sion. 


V 


We concluded in the former decision that complainant had not 
made out a case of violation of section 202(a) by Capitol in the 
use of “pencil shrink.” There is no indication of deception or 
economic duress and the sales of steers were by large, presumably 
well-informed, feeders with the “pencil shrink” estimated to cover 
shrinkage between the feedlot and the packer’s plant. 


There is a good deal of argument by complainant about the 
undesirability generally of “pencil shrink” or “weight adjust- 
ment.” But it is respondent Capitol that is charged with violating 
202(a). And in addition to the conclusions expressed in the 
former decision it is apparent that in many if not all the pur- 
chases on the “pencil shrink” basis, Capitol did not get possession 
or ownership of the steers at the time the steers were weighed 
at or near the feedlot by the feeder. The steers were delivered 
to Capitol at its plant by the feeder. So that the live weights 
when Capitol got possession are unknown and the “weight ad- 
justments” were made with respect to the weights before trans- 
portation and before receipt by Capitol. 


Complainant finds many things wrong with country sales on a 
“pencil shrink” basis as a general proposition. Practically all of 
this, however, is advanced as argument rather than evidence. We 
do not think that this case against Capitol is equipped to serve 
adequately as the vehicle for proscribing the use of “pencil 
shrink” under any and all circumstances as a violation of section 
202(a). This is not to say that complainant might not be able to 
accomplish such result in some other proceeding. 


Complainant’s “back-up” contention is that the amount of 
“pencil shrink,” namely 4 percent, is excessive. The evidence in 
support of this is testimony on the part of several witnesses and 
the admission of Meyer Averch that packers get an average of 1 
percent better yield on cattle purchased in the country than they 
get on cattle purchased at the Denver stockyards. Study of the 
testimony, however, reveals that witnesses were talking about 
comparisons between 4 percent shrink on direct purchases 
weighed early in the morning at or near the feedlot in the 
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country and cattle weighed and sold at the stockyard after the 
usual stockyard fill of feed and water. 


This seems to be the explanation also of Averch’s admission 
rather than the conclusion drawn by complainant to the effect 
that the cattle do not shrink 4 percent between the feedlots and 
Capitol’s plant. A pencil shrink on direct sales does not become 
excessive and violative of the act in our opinion merely because 
the shrinkage may exceed the shrinkage which would occur when 
comparable cattle are trucked to the stockyard and weighed and 
sold after a stockyard fill. On direct sales the test would seem to 
be the shrinkage that would happen from the country to the 
packer’s plant without a stockyard fill. 


As to the “charge-backs” we agree that these would be violative 
of section 202(a) of the act if forced upon the sellers by Capitol 
when not provided for by the purchase and sale agreements. But 
the unconitradicted evidence here is that the “charge-backs” were 
made pursuant to the purchase and sale agreements. There is no 
indication of any fraud or cheating, that is, that the reasons for 
the charge-backs such as condemnations, bruises, etc., did not 
occur. If such is the case and we must assume it to be from the 
hearing record we find ourselves unable to agree with complain- 
ant’s philosophy that, whether or not freely agreed upon by the 
sellers, “charge-backs” must be banned as violations of the act 
simply because transactions on terminal stockyards are tradi- 
tionally made on a caveat emptor basis and country purchasing 
must conform to the same pattern in order that comparability in 
prices may be achieved. This is an accusatory proceeding in which 
violations of the act must be found. Standardization or uniform- 
ity of buying practices might be considered desirable for the 
livestock industry and might simplify the reporting of prices by 
the market news service but complainant has failed, we think, to 
establish that the nonconformities with terminal market prac- 
tices shown here constitute violations of 202 (a). 


VI 


The complainant points out that after the complaint was filed 
in this proceeding, the Farmers Livestock Commission Company, 
a partnership made up of respondents Sol Felsen, Al Cooper and 
Morey M. Miller, became Farmers Livestock Commission Com- 
pany, Inc., a corporation, and the corporation was registered 
under the act as a market agency buying and selling livestock on 
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commission. The complainant asks that orders issued in the pro- 
ceeding for violations of the act by the partners operating as 
Farmers Livestock Commission Company be made applicable to 
the corporation. 


The annual report of Farmers Livestock Commission Company, 
Inc., for the fiscal year 1962 shows the following stock ownership 
of the corporation and the duties performed by each stockholder: 


Number of Shares 


Name Owned Duties 
Sol Felsen 114 Office Manager 
Al Cooper 114 Cattle Salesman 
Morey M. Miller 114 Cattle Salesman 
Dyke Sauter 90 Cattle Salesman 
John Cheplen 60 Bookkeeper 
Joe Huber 60 Cattle Buyer 
Antone Hranchak 60 Cattle Salesman 
Fred Coffin 60 Solicitor 


The annual report of the partnership? for the period ended 
June 30, 1960 which is the last report covering the partnership 
operations of Sol Felsen, Al Cooper, and Morey M. Miller, con- 
tains the following information with respect to the partners and 
employees of the partnership: 


Name Relationship to Partnership Duties 
Sol Felsen 1/3 partnership interest Office Manager 
Al Cooper 1/3 partnership interest Cattle Salesman 
Morey M. Miller 1/3 partnership interest Cattle Salesman 
Dyke Sauter Employee Cattle Salesman 
John Cheplen Employee Bookkeeper 
Joe Huber Employee Cattle Solicitor 
Antone Hranchak Employee Cattle Salesman 
Fred Coffin Employee Cattle Solicitor 


Respondent Farmers’ reply to the complainant’s petition for 
reconsideration in this respect merely alleges that no violation of 
the act by the corporation has been shown. No reason for incor- 
porating after the issuance of the complaint is alleged or demon- 


2 Official notice may be taken of the change in registration and the annual reports. Even 
in court proceedings, judicial notice would be taken of such government records. Colonial Air- 
lines v. Janas, 202 F. 2d 914, 919, fn. 1 (2d Cir. 1953); United Stakes v. Rice, 176{F. 2d 373, 
374, fn. 8 (3d Cir. 1949). 
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strated. The incorporation seems to be an attempt to escape the 
reach of orders issued in this proceeding or at least that effect is 
sought. The corporation is substantially the same as the partner- 
ship. 


It is familiar law that the corporate entity may be disregarded 
when failure to do so would enable the corporate device to be 
used to circumvent a statute. Corn Products Refining Co. v. Ben- 
son, 232 F.2d 554 (2d Cir. 1956); Alabama Power Co. v. Mc- 
Ninch, 94 F.2d 601, 618 (D.C. Cir. 1939). See also the many cases 
to this effect collected in § 45, Fletcher Cyclopedia of the Law of 
Private Corporations. 


VII 


The petitions for reconsideration by respondent Capitol and by 
respondents Meyer Averch, Sol Felsen, Al Cooper and Morey M. 
Miller are somewhat brief and general in nature. As to the 
registrants under the act the petitions request that there be no 
effective suspensions of the registrants as ordered. We have care- 
fully examined the record again and have reviewed the decision 
and order of June 27, 1963, in the light of the record and of these 
petitions and the replies thereto and we conclude that no changes 
should be made as a result of these petitions in the decision and 
order. 


VIII 


In view of the foregoing, respondent Capitol should be ordered 
to cease and desist from “drydocking” sellers of livestock and the 
market agency respondenits should be ordered to cease and desist 
from “ordering in” livestock for sale to a particular buyer. Other- 
wise, the order entered June 27, 1963, should not be changed 
except to include Farmers Livestock Commission Company, Inc. 
To avoid confusion, the order of June 27, 1963, is set aside and 
the following replaces that order. 


. ORDER 


Respondent Capitol Packing Company, its officers, agents, and 
employees, and respondent Meyer Averch, directly or indirectly 
shall cease and desist from: 


Extending preference or advantage, in connection with 
the purchase of steers in commerce, to any market 
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agency by concentrating purchases of steers through or 
from such markct agency when such concentration is not 
warranted by the supply situation, by the price paid for 
steers so purchased, by the furnishing of advance infor- 
mation concerning the quantities and price of steers to 
be purchased, by causing the payment of a commission 
to such market agency purportedly for the sale of steers 
by the market agency when no selling service has been 
performed, or by the “cleaning up” of a market agency’s 
alleys; 


Deducting any yardage charge or fee from the pur- 
chase price of steers purchased in commerce unless yard- 
age services have been furnished for such steers for the 
account of the seller; 


Borrowing, or causing the borrowing of, money from 
a market agency from whom substantial quantities of 
consigned livestock are purchased in commerce, or its 
owners, officers, or employees; 


Subjecting any market agency or other seller of live- 
stock to any undue or unreasonable prejudice or dis- 
advantage by refusing, without reasonable cause, to 
negotiate for the purchase of livestock offered for sale 
by such market agency or other seller. 


Respondents Sol Felsen, Al Cooper, and Morey M. Miller, doing 
business as Farmers Livestock Commission Company and 
Farmers Livestock Commission Company, Inc. and their officers, 
agents and employees, shall cease and desist, directly or in- 
directly, from: 


Extending preference or advantage, in connection with 
the sale of steers on a commission basis at the stock- 
yard, to a purchaser thereof by the percentage of steers 
so sold to such purchaser unless warranted by the de- 
mand situation, by reserving or holding consignments of 
steers for such purchaser, by failing to weigh promptly 
steers sold or by failing to furnish information on scale 
tickets ; 


Failing or refusing to sell at the stockyard their top 
loads of steers separately and on their merits; 


Lending money to a packer who purchases substantial 
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quantities of consigned livestock from them, or to such 
packers’s owners, officers, employees, or affiliates ; 


Requesting or arranging with any owner of livestock 
to ship such livestock to the stockyard under any agree- 
ment or understanding with such owner that such live- 
stock will be purchased by, reserved for, or first offered 
to a particular buyer, or that such livestock will be sold 
at not less than a specified price. 

Respondents Sol Felsen, Al Cooper, and Morey M. Miller, and 
Farmers Livestock Commission Company, Inc., are suspended as 
registrants under the act for a period of 30 days. 

Respondent Meyer Averch is suspended as a registrant under 
the act for a period of 30 days. 

The complaint is hereby dismissed as to respondents Fryer and 
Stillman, Inc., George Weisbart, Irvin Weisbart, and Dave 
Averch. 

This order shall become effective January 1, 1964, as to re- 
spondents Sol Felsen, Al Cooper, Morey M. Miller, Farmers 
Livestock Commission Company, Inc., and Meyer Averch, and 
copies hereof shall be served upon the parties. 


(No. 8765) 


In re CAESAR BROTHERS, INC. P&S Docket No. 2944. Decided 
November 19, 1963. 


Bonding Provisions — Cease and Desist 


Respondent is ordered to cease and desist from operating as a dealer or as a 
market agency under the act without furnishing the required bond. 


Mr. Garrett N. Wyss for complainant. Miller & Vollentine, of Gonzales, 
Texas, for respondent. Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed June 7, 1963, by the Acting 
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Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a 
market agency to buy livestock in commerce on a commission 
basis and as a dealer to buy and sell livestock in commerce for its 
own account and is charged with engaging in business as a market 
agency and dealer without maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations issued there- 
under. A copy of the complaint and a copy of the rules of practice 
were served upon respondent June 11, 1963. 


On July 1, 1963, respondent filed an answer in which it admitted 
the material allegations of the complaint, denied that it willfully 
violated the act and alleged, in effect, that its violation of the act 
was due to delay and misunderstanding with respect to its efforts to 
obtain a new bond after its then existing bond had terminated. 
The matter was referred to Benj. M. Holstein, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investiga- 
tion or hearing pursuant to section 202.9(c) of the rules of prac- 
tice (9 CFR 202.9(c)). On August 22, 1963, the hearing examiner 
filed a report recommending that respondent be found to have vio- 
lated the act as charged and be ordered to cease and desist from 
such violation. No exceptions to the hearing examiner’s report 
were filed. 


FINDINGS OF FACT 


1. Respondent, Caesar Brothers, Inc., is a corporation whose 
address is 7102 Scott Street, Houston, Texas. Respondent is now, 
and was at all times material herein, registered with the Secretary 
under the act as a market agency buying livestock in commerce 
on a commission basis and as a dealer buying and selling livestock 
in commerce for its own account. 


2. The Port City Stock Yards, Houston, Texas, the Cleveland 
Commission Company stockyard, Cleveland, Texas, the Columbus 
Livestock Commission Company stockyard, Columbus, Texas, the 
Atascosa Live Stock Exchange, Inc. stockyard, Pleasanton, Texas, 
the Gonzales Commission Company stockyard, Gonzales, Texas, 
the Lockhart Livestock Auction Company stockyard, Lockhart, 
Texas, the Flatonia Livestock Commission Company stockyard. 
Flatonia, Texas, the Jackson County Livestock Exchange stock- 
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yard, Edna, Texas, the Brenham Livestock Auction, Inc. stock- 
yard, Brenham, Texas, and the Bee County Livestock Auction, 
Beeville, Texas, are now and were at all times material herein 
posted stockyards subject to the provisions of the act. 


3. Respondent’s surety bond terminated December 2, 1962. On 
or about December 12, 1962, respondent was notified in writing of 
such termination date and was informed that it would have to fur- 
nish a new bond if it continued to operate as a registrant under the 
act. On or about February 20, 1963, respondent was further noti- 
fied in writing that if it continued to operate as a registrant under 
the act it would have to furnish the required bond. Notwith- 
standing such notices, respondent continued to engage in the 
business of a dealer in commerce, buying and selling livestock 
at the stockyards for its own account, and also continued to 
engage in the business of a market agency in commerce, buying 
livestock at the stockyards on a commission basis, without filing 
and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


Operation as a market agency and a dealer without furnishing 
and maintaining a reasonable bond or its equivalent at all times 
during such operation constitutes a violation of section 312(a) of 
the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). See, 
e.g., In re C. D. Goff, 21 A.D. 13823 (1962) ; In re Olion Ray Brown, 
20 A.D. 842 (1961); In re W. O. Steen, 16 A.D. 125 (1957), Re 
spondent was notified on two occasions that its surety bond had 
been terminated and that a new bond was necessary if it wished to 
conduct business as a market agency and as a dealer. Neverthe- 
less, respondent continued to operate without a bond for several 
months after such termination and notification. Although re- 
spondent has now filed an adequate surety bond, respondent should 
be ordercd to cease and desist from the violation found herein, as 
recommended by complainant. 


ORDER 


Respondent shall cease and desist from operating as a dealer or 
as a market agency under the act, buying or selling livestock in 
commerce for its own account or buying livestock in commerce on 
a commission basis, without furnishing and maintaining a reason- 
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able bond or its equivalent, as required by the act and the regula- 
tions issued thereunder. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8766) 


In re DUDLEY MCBRIDE. P&S Docket No 2989. Decided November 
19, 1963. 


Bonding Provisions — Cease and Desist 


Respondent is ordered to cease and desist from operating as a dealer under 
the act without furnishing the required bond. 


Mr. Garret N. Wyss for complainant. Respondent pro,se. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed August 30, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a dealer 
to buy and sell livestock in commerce for his own account and is 
charged with engaging in business as a dealer without maintain- 
ing a reasonable bond or its equivalent, as required by the act and 
the regulations issued thereunder. A copy of the complaint and a 
copy of the rules of practice were served upon respondent Septem- 
ber 6, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer would 
constitute an admission of the facts alleged in the complaint and, 
in effect, a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 











1252 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 1251 


Jack W. Bain, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to sec- 
tion 202.9(c) of the rules of practice. On October 3, 1963, the hear- 
ing examiner filed a report recommending that respondent be 
found to have violated the act as charged, be ordered to cease and 
desist from such violation and be suspended as a registrant under 
the act for a period of 30 days and thereafter until he complies 
with the bonding requirements of the act and the regulations is- 
sued thereunder. Respondent filed exceptions to his proposed sus- 
pension as a registrant under the act. On November 8, 1963, com- 
plainant recommended that respondent not be suspended as a reg- 
istrant under the act as he is not now engaged in business as a 
dealer for his own account. 


FINDINGS OF FACT 


1. The Brownwood Cattle Auction stockyard, Brownwood, 
Texas, the Gatesville Commission Company stockyard, Gatesville, 
Texas, the Clifton Livestock Commission Company stockyard, 
Clifton, Texas, and the Lampasas Auction, Inc. stockyard, Lampa- 
sas, Texas, are now and were at all times material herein posted 
stockyards subject to the provisions of the act. 


2. Respondent, Dudley McBride, is an individual whose ad- 
dress is 205 No. Spring Street, Lampasas, Texas. Respondent is 
registered with the Secretary under the act as a dealer buying 
and selling livestock in commerce for his own account, and at all 
time material herein was so registered. 


3. Respondent’s surety bond terminated February 26, 1962. 
On or about March 15, 1962, respondent was notified in writing 
that the Western Surety Company had requested such bond term- 
ination and was informed that he would have to furnish a new 
bond if he continued to operate as a dealer within the meaning of 
the act. Respondent was further so notified by letters dated May 
1, July 31, and December 17, 1962. Notwithstanding such notices, 
respondent continued to engage in the business of a dealer, buy- 
ing and selling livestock at the stockyards for his own account, 
without filing and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 
Respondent’s operation in business as a dealer under the act 
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without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 3, constitutes a willful violation of section 312(a) of 
the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
1egulations issued thereunder (9 CFR 201.29 and 201.30). See 
e.g., In re W. O. Steen, 16 A.D. 125 (1957) ; In re Ray York, 20 
A.D. 1112 (1961). Respondent should be ordered to cease and de- 
sist from violating the aforementioned provisions of the act and 
the regulations, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business as 
a dealer under the act without filing and maintaining a reasonable 
bond or its equivalent, as required by the act and the regulations 
issued thereunder. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8767) 


In re ROBERT PHILLIPSON, d/b/a REPUBLICAN VALLEY LIVESTOCK 
AUCTION, AND FRED HUMMER. P&S Docket No. 2981. Decided 
November 19, 1963. 


Misrepresentation — Accounts and Records — 
Cease and Desist — Suspension of Registration — 
Consent Order 


Respondent Robert Phillipson, his agents, representatives, and employees, are 
ordered to cease and desist, in part, from aiding any livestock buyer to 
obtain money under false pretenses, misrepresenting the circumstances, 
and falsifying the records, of livestock purchased or sold in commerce, 
failing to make prompt deposit in shippers’ proceeds account, permitting 
auctioneer to purchase consigned livestock, and issuing accounts of sale 
that do not show correct names of buyers; and are ordered to establish 
certain accounts, records and memoranda. Respondent Phillipson is sus- 
pended as a registrant under the act for a period of 10 days. 


Mr. Robert R. Kimmel for complainant. Mr. C. T. Sanders, of Kansas City, 
Missouri, for respondent Robert Phillipson. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on August 15, 1963, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint consists of two 
parts, A and B. Part A charges that respondents Phillipson and 
Hummer, pursuant to an agreement, arrangement or understand- 
ing between them, engaged in an unfair and deceptive practice or 
scheme to conceal the fact that respondent Hummer, while acting 
in his capacity as agent or employee of the McCook Packing Corp., 
was selling his own livestock to said packer at marked-up prices. 
Part B of the complaint sets forth certain additional charges 
against respondent Phillipson relating to his auction market 
operations. 


The respondents have filed separate amended answers in which 
they admit the jurisdictional allegations of the complaint, neither 
acmit nor deny the remaining allegations of the complaint, waive 
oral hearing and the report of the Hearing Examiner, and consent 
to the issuance of specified orders containing findings of fact and 
conclusions based upon the allegations set forth in the complaint. 
Complainant has recommended (1) that the orders consented to 
by the respondents be issued, and (2) that separate “consent or- 
ders” be issued and served upon the respondents in view of the 
fact that the complaint is divided into two parts. This consent 
order is based upon the charges against respondent Phillipson. 


FINDINGS OF FACT 


1. Respondent Robert Phillipson is an individual doing busi- 
ness as the Republican Valley Livestock Auction. Respondent 
Phillipson resides at Franklin, Nebraska. 


2. Respondent Phillipson is, and at all times material was (a) 
engaged in the business of conducting and operating a public live- 
stock auction market, hereinafter referred to as the Republican 
Valley market, located at Franklin, Nebraska, and (b) registered 
with the Secretary of Agriculture as a market agency to sell and 
buy livestock on a commission basis at the Republican Valley mar- 
ket. 


8. The Republican Valley market, under the name of the Re- 
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publican Valley Livestock Auction, is, and at all times material 
herein was, a posted stockyard subject to the provisions of the 
act. 


4. Respondent Fred Hummer is an individual residing at 905- 
2nd W., McCook, Nebraska. 


5. Respondent Hummer, at all times material herein, was en- 
gaged in the business of a livestock dealer, in that he bought and 
sold livestock in commerce for his own account and he bought live- 
stock in commerce for purposes of slaughter as the agent or em- 
ployee of the McCook Packing Corp., McCook, Nebraska, a packer 
subject to the act. 


6. Respondent Hummer is not, and at all times material herein 
was not, registered with the Secretary of Agriculture to engage 
in the business of a livestock dealer. 


7. Respondents Hummer and Phillipson, in December of 1962, 
pursuant to an agreement, arrangement or understanding between 
them, engaged in an unfair and deceptive practice or scheme to 
conceal the fact that respondent Hummer, while acting in his ta- 
pacity as agent or employee of the McCook Packing Corp., was 
selling his own livestock to the McCook Packing Corp. at marked- 
up prices. In carrying out such unfair and deceptive practice or 
scheme, respondents Hummer and Phillipson made and issued to 
the McCook Packing Corp., or caused to be made and issued to the 
McCook Packing Corp., false and fictitious scale tickets and pur- 
chase invoices. Such false and fictitious scale tickets and purchase 
invoices were made a part of the accounts and records of re- 
spondent Phillipson and the McCook Packing Corp. More speci- 
fically : 


(a) On December 21, 1962, respondent Hummer purchased 53 
head of cattle at the Lexington Livestock Commission Co., a 
posted stockyard at Lexington, Nebraska. The purchase price of 
said 53 head of cattle was $6,136.11. 


(b) On or about December 23, 1962, respondent Hummer 
transported the 53 head of cattle to respondent Phillipson’s farm 
where the cattle were placed on feed until December 31, 1962, a 
sale day at the Republican Valley market. On December 31, 1962, 
respondent Hummer purchased at the Republican Valley market 
23 head of cattle for the account of his principal or employer, 
the McCook Packing Corp. The purchase price of these 23 head 
of cattle was $3,583.04. 
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(c) At the close of the sale at the Republican Valley market on 
December 31, 1962, respondent Hummer, with the knowledge and 
consent of respondent Phillipson, solicited and received the aid and 
assistance of respondent Phillipson’s weighmaster and ring clerk 
in preparing and executing 36 false and fictitious scale tickets 
(numbered 1907 through 1943) which purported to evidence that 
respondent Hummer had purchased at the Republican Valley mar- 
ket 53 head of cattle for the account of the McCook Packing Corp. 
The 53 head of cattle covered by the 36 false and fictitious scale 
tickets were the same 53 head of cattle respondent Hummer had 
on feed at respondent Phillipson’s farm, and said cattle were not 
sold or weighed at the Republican Valley market. 


(d) Upon the basis of the 36 false and fictitious scale tickets, 
respondent Hummer, with the knowledge and consent of respond- 
ent Phillipson, obtained from employees of respondent Phillipson 
purchase invoices which purported to show a purchase of 53 head 
of cattle by respondent Hummer for the account of the McCook 
Packing Corp., at a purchase price of $6,641.48, which was $505.37 
more than respondent Hummer had paid for said 53 head of cattle 
on December 21, 1962. 


(e) The 36 false and fictitious scale tickets and the false and 
fictitious purchase invoices covering respondent Hummer’s 53 
head of cattle, were forwarded to the McCook Packing Corp., 
along with scale tickets and purchase invoices covering the 23 
head of cattle purchased by respondent Hummer on December 31, 
1962, at the Republican Valley market. Upon receipt of such scale 
tickets and purchase invoices, McCook Packing Corp. paid re- 
spondent Phillipson $6,641.48 for the 53 head of cattle and 
$3,583.04 for the 23 head of cattle. 


(f) Respondent Phillipson, on December 31, 1962, gave re- 
spondent Hummer a check, numbered 5019, in the amount of 
$6,641.48. Said check was payable to the Kansas-Nebraska Live- 
stock Co., one of respondent Hummer’s trade names. 


8. Respondent Phillipson, at the Republican Valley market, 
during the years 1962 and 1963, used funds received from the sale 
of livestock consigned to him for sale on a commission basis for 
purposes of his own and purposes other than the payment of law- 
ful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering or impairing the faithful and 
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prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that respondent 
failed to promptly deposit proceeds received from the sale of con- 
signed livestock in the custodial account for shippers’ proceeds, 
extended credit to buyers of consigned livestock for periods up to 
25 days in excess of the normal credit period prevailing at the 
market, and purchased livestock for his market support account 
and failed to promptly reimburse the custodial account for such 
purchases. As a result of such practices, respondent’s custodial ac- 
count had deficit balances as of the dates set forth below in the 
following amounts: 


Date Bank Balances Outstanding Checks Deficit Balances 
October 25, 1962 $134,080.16 $151,010.49 $16,930.33 
March 2, 1962 44,938.01 57,089.90 12,151.89 


9. Respondent Phillipson, at the Republican Valley market, on 
or about the dates and in the eighteen transactions set forth in 
paragraph III of Part B of the complaint, and at divers other 
times during the years 1962 and 1963: 

(a) permitted his auctioneer, Melvin Huss, to purchase con- 
signed livestock for Mr. Huss’s own account, and in connection 
therewith issued purchase invoices which failed to show Mr. Huss 
as the buyer of the livestock, copies of which invoices became a 
part of respondent’s books and records; 

(b) permitted his ringman, Pat Cahill, to purchase consigned 
livestock for Mr. Cahill’s own account. 


10. Respondent Phillipson, at the Republican Valley market, in 
connection with the sale of livestock, on or about the dates and in 
the nine transactions set forth in paragraph IV of Part B of the 
complaint, and at divers other times during the years 1962 and 
1963, issued accounts of sale to the consignors of livestock which 
failed to show the true, full and correct name of the buyer, copies 
of which accounts were made a part of respondent’s books and 
records. 


11. Respondent Phillipson, during the year 1962, failed to 
maintain books and records which fully disclosed his business as a 
market agency in that respondent failed to maintain a separate 
market support account. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 7 hereof, re- 
spondent Phillipson has violated sections 307, 312(a) and 401 of 
the act (7 U.S.C. 208, 213(a) 221) and section 402 thereof (7 
U.S.C. 222), which makes applicable section 10 of the Federal 
Trade Commission Act (15 U.S.C. 50). 


By reason of the facts set forth in Finding of Fact 8 hereof, 
respondent Phillipson has violated sections 307 and 312(a) of the 
act (7 U.S.C. 208, 213(a)) and sections 201.40 and 201.41 of the 
regulations (9 CFR 201.40, 201.41). 


By reason of the facts set forth in Findings of Fact 9, 10 and 
11 hereof, respondent Phillipson has violated sections 307, 312 (a) 
and 401 of the act (7 U.S.C. 208, 213(a), 221) and sections 201.43 
and 201.57 of the regulations (9 CFR 201.48, 201.57). 


Inasmuch as respondent Phillipson has consented to the issu- 
ance of the order contained herein, and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent Robert Phillipson, his agents, representatives, and 
employees, directly or through any corporate or other device, shall 
cease and desist from: 


(1) Knowingly aiding or assisting any livestock buyer to ob- 
tain money under false pretenses from persons for whom such 
buyer is purchasing livestock in commerce, or to whom such buy- 
er is selling livestock in commerce. 


(2) Knowingly aiding or assisting any livestock buyer to false- 
ly represent to any person the weight, price, ownership, or place 
of purchase of livestock purchased or sold in commerce. 


(3) Knowingly falsifying, or causing to be falsified, in whole 
or in part, scale tickets, purchase invoices, or any other records 
covering the purchase or sale in commerce of livestock. 


(4) Failing to deposit in his custodial account for shippers’ 
proceeds, before the close of the next business day following the 
sale of consigned livestock, the full purchase price of all consigned 
livestock purchased by respondent for market support purposes, 
or used by respondent to fill purchase orders. 
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(5) Failing to deposit in his custodial account for shippers’ 
proceeds the full purchase price of all consigned livestock sold by 
respondent on a credit basis and not paid for by the livestock 
buyer within the normal payment period established therefor. 


(6) Permitting his auctioneer, or any other person performing 
duties of comparable responsibility in connection with the actual 
conduct of respondent’s auction sales, to purchase consigned live- 
stock for any purpose. 


(7) Issuing accounts of sale to the consignors of livestock 
which fail to show the full, true and correct names of the live- 


ctock buyers. 


Respondent Phillipson, his agents, representatives, and employ- 
ees, are hereby ordered and directed to: 


(1) Establish and maintain, as part of his accounts, records 
and memoranda, a separate account which fully and correctly dis- 
closes all information concerning the handling and disposition of 
consigned livestock purchased by respondent for market support 
ptrposes. 

(2) Prepare and keep, as part of his accounts, records and 
memoranda, accounts of sale, purchase invoices and scale tickets 
which fully and correctly disclose all information relating to the 
sale and purchase of livestock. 


(3) Prepare and keep, in all other respects, such accounts, rec- 
ords and memoranda as will fully and correctly disclose all trans- 
actions involved in respondent’s business subject to the provisions 
of the act. 


(4) Deposite the gross proceeds received from the sale of live- 
stock handled on a commission or agency basis in a separate bank 
account designated as “Custodial Account for Shippers’ Proceeds,” 
or by a similar identifying designation. Such account shall be 
drawn on only for payment of the net proceeds due the consignor 
or shipper, or such other person or persons whom respondent has 
knowledge is entitled thereto, and to obtain therefrom the sums 
due respondent as compensation for his services, as set out in his 
tariff, and for such sums as are necessary to pay all legal charges 
against the consignment of livestock which respondent may, in 
his capacity as agent, be required to pay for and on behalf of the 
consignor or shipper. Respondent shall keep such accounts and 
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records as will at all times disclose the names of the consignors 
and the amount due and payable to each from the funds in the 
Custodial Account for Shippers’ Proceeds, and the handling of 
the funds in such account. 


Respondent Phillipson’s registration under the act is hereby 
suspended for a period of ten (10) days effective November 25, 
1963. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 8768) 


In re ROBERT PHILLIPSON, d/b/a REPUBLICAN VALLEY LIVESTOCK 
AUCTION, AND FRED HUMMER. P&S Docket No. 2981. Decided 
November 19, 1963. 


Misrepresentation — Cease and Desist — 
Consent Order 


Respondent Fred Hummer, his agents, representatives, and employees, are 
ordered to cease and desist from misrepresenting the circumstances, and 
falsifying the records, of livestock purchased or sold in commerce, and 
from inducing any person subject to the act to engage in such practices. 


Mr. Robert R. Kimmel for complainant. Nelson, Harding & Acklie, of Lincoln, 
Nebraska, for respondent Fred Hummer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on August 15, 1963, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint consists of two 
parts, A and B. Part A charges that respondents Phillipson and 
Hummer, pursuant to an agreement, arrangement or understand- 
ing between them, engaged in an unfair and deceptive practice or 
scheme to conceal the fact that respondent Hummer, while acting 
in his capacity as agent or employee of the McCook Packing Corp., 
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was selling his own livestock to said packer at marked-up prices. 
Part B of the complaint sets forth certain additional charges 
against respondent Phillipson relating to his auction market oper- 
ations. 


The respondents have filed separate amended answers in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations of the complaint, waive 
oral hearing and the report of the Hearing Examiner, and consent 
to the issuance of specified orders containing findings of fact and 
conclusions based upon the allegations set forth in the complaint. 
Complainant has recommended (1) that the orders consented to 
by the respondents be issued, and (2) that separate “consent or- 
ders” be issued and served upon the respondents in view of the 
fact that the complaint is divided into two parts. This Consent 
Order is based upon the charges against respondent Hummer. 


FINDINGS OF FACT 


1. Respondent Fred Hummer is an individual residing at 905- 
2nd W., McCook, Nebraska. 


2. Respondent Hummer, at all times material herein, was en- 
gaged in the business of a livestock dealer, in that he bought and 
sold livestock in commerce for his own account and he bought live- 
stock in commerce for purposes of slaughter as the agent or em- 
ployee of the McCook Packing Corp., McCook, Nebraska, a packer 
subject to the act. 


8. Respondent Hummer is not, and at all times material here- 
in was not, registered with the Secretary of Agriculture to engage 
in the business of a livestock dealer. 


4. Respondent Robert Phillipson is an individual doing busi- 
ness as the Republican Valley Livestock Auction. Respondent 
Phillipson resides at Franklin, Nebraska. 


5. Respondent Phillipson is, and at all times material was (a) 
engaged in the business of conducting and operating a public live- 
stock auction market, hereinafter referred to as the Republican 
Valley market, located at Franklin, Nebraska, and (b) registered 
with the Secretary of Agriculture as a market agency to sell and 
buy livestock on a commission basis at the Republican Valley 


market. 
6. The Republican Valley market, under the name of the Re- 
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publican Valley Livestock Auction, is, and at all times material 
herein was, a posted stockyard subject to the provisions of the 
act. 


7. Respondents Hummer and Phillipson, in December of 1962, 
pursuant to an agreement, arrangement or understanding be- 
tween them, engaged in an unfair and deceptive practice or 
scheme to conceal the fact that respondent Hummer, while acting 
in his capacity as agent or employee of the McCook Packing Corp., 
was selling his own livestock to the McCook Packing Corp. at 
marked-up prices. In carrying out such unfair and deceptive prac- 
tice or scheme, respondents Hummer and Phillipson made and is- 
sued to the McCook Packing Corp., or caused to be made and 
issued to the McCook Packing Corp., false and fictitious scale 
tickets and purchase invoices. Such false and fictitious scale 
tickets and purchase invoices were made a part of the accounts 
and records of respondent Phillipson and the McCook Packing 
Corp. More specifically : 


(a) On December 21, 1962, respondent Hummer purchased 53 
head of cattle at the Lexington Livestock Commission Co., a 
posted stockyard at Lexington, Nebraska. The purchase price of 
said 53 head of cattle was $6,136.11. 


(b) On or about December 23, 1962, respondent Hummer trans- 
ported the 53 head of cattle to respondent Phillipson’s farm where 
the cattle were placed on feed until December 31, 1962, a sale day 
at the Republican Valley market. On December 31, 1962, respond- 
ent Hummer purchased at the Republican Valley market 23 head 
of cattle for the account of his principal or employer, the McCook 
Packing Corp. The purchase price of these 23 head of cattle was 
$3,583.04. 

(c) At the close of the sale at the Republican Valley market on 
December 31, 1962, respondent Hummer, with the knowledge and 
consent of respondent Phillipson, solicited and received the aid and 
assistance of respondent Phillipson’s weighmaster and ring clerk 
in preparing and executing 36 false and fictitious scale tickets 
(numbered 1907 through 1943) which purported to evidence that 
respondent Hummer had purchased at the Republican Valley mar- 
ket 53 head of cattle for the account of the McCook Packing 
Corp. The 53 head of cattle covered by the 36 false and fictitious 
scale tickets were the same 53 head of cattle respondent Hummer 
had on feed at respondent Phillipson’s farm, and said cattle were 
not sold or weighed at the Republican Valley market. 
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(d )Upon the basis of the 36 false and fictitious scale tickets, 
respondent Hummer, with the knowledge and consent of respond- 
ent Phillipson, obtained from employees of respondent Phillipson 
purchase invoices which purported to show a purchase of 53 head 
of cattle by respondent Hummer for the account of the McCook 
Packing Corp., at a purchase price of $6,641.48, which was 
$505.37 more than respondent Hummer had paid for said 53 head 
of cattle on December 21, 1962. 


(e) The 36 false and fictitious scale tickets and the false and 
fictitious purchase invoices covering respondent Hummer’s 53 head 
of cattle, were forwarded to the McCook Packing Corp., along with 
the scale tickets and purchase invoices covering the 23 head of 
cattle purchased by respondent Hummer on December 31, 1962, at 
the Republican Valley market. Upon receipt of such scale tickets 
and purchase invoices, McCook Packing Corp. paid respondent 
Phillipson $6,641.48 for the 53 head of cattle and $3,583.04 for 
the 23 head of cattle. 

(f) Respondent Phillipson, on December 31, 1962, gave respond- 
ent Hummer a check, numbered 5019, in the amount of $6,641.48. 
Said check was payable to the Kansas-Nebraska Livestock Co., 
one of respondent Hummer’s trade names. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 7 hereof, 
respondent Fred Hummer has violated section 312(a) of the act 
(7 U.S.C. 213(a)) and section 402 thereof (7 U.S.C. 222), which 
makes applicable section 10 of the Federal Trade Commission Act 
(15 US.C. 50). 

Inasmuch as respondent Hummer has consented to the issuance 
of the order contained herein, and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent Fred Hummer, his agents, representatives, and em- 
ployees, directly or indirectly, shall cease and desist from: 


(1) Falsely representing the weight, price, ownership, or place 
of purchase of livestock purchased in commerce for, or sold in 


commerce to, any person. 
amr: 
(2) Knowingly falsifying, or causing to be falsified, in whole 
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or in part, scale tickets, purchase invoices, or other records cover- 
ing the purchase or sale in commerce of livestock. 


(3) Inducing, or attempting to induce, any person subject to 
the provisions of the act, or any officer, agent, representative or 
employee of any such person, to engage in any act proscribed in 
paragraphs (1) or (2) of this order. 


This order shall become effective on tthe sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 8769) 


In re BURT H. RIVARD. P&S Docket No. 2942. Decided November 
20, 1963. 


Termination of Suspension 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued October 7, 1963, suspending re- 
spondent as a registrant under the act until respondent complied 
with the bonding requirements of the act and the regulations 
issued thereunder. Complainant has now recommended that a 
supplemental order be issued terminating the suspension of re- 
spondent as a registrant under the act as respondent has furn- 
ished a bond which meets the requirements of the act and the 
regulations issued thereunder. 


Accordingly, the suspension of respondent as a registrant under 
the act in the order of October 7, 1963, is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 
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(No. 8770) 


DONALD L. “Bub” Epp, d/b/a RICE LAKE LIVESTOCK AUCTION v. 
ALLAN LATHROP AND HUMBOLDT LIVESTOCK AUCTION, INC. 
P&S Docket No. 2773. Decided November 21, 1963. 


Agency Relationship — Dismissal of 
Complaint against one Respondent — 
Reparation Awarded 


Complainant failed to prove that there was an agency relationship between 
the two respondents and the complaint is dismissed as to respondent 
Humboldt Livestock Auction, Inc. 

Since respondent Lathrop failed to file an answer, he is deemed to have ad- 
mitted the allegations of the complaint and it is concluded that complain- 
ant is entitled to reparation from respondent Lathrop. 


Gannon & Gannon, of Rice Lake, Wisconsin, for complainant. Mr. Harlyn A. 
Stoebe, of Humboldt, Iowa, for respondent Humboldt Livestock Auction, 
Inc. Mr. Harry Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on December 21, 1961, 
complainant requests an award of reparation in the amount of 
$4,278.09, which is alleged to be the purchase price for 37 head 
of livestock bought by respondent Lathrop from complainant at 
an auction sale on October 4, 1961. It is further alleged that on 
October 5, 1961, respondent Lathrop gave complainant a check in 
the amount of $4,278.09 in consideration of such sale, and that 
this check was dishonored because there were insufficient funds 
in the account upon which it was drawn. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40), were served upon respondents. 
A copy of the investigative report was served upon complainant. 
Respondent Lathrop did not answer the complaint. Respondent 
Humboldt Livestock Auction, Inc., filed an answer in which it 
averred that respondent Lathrop was not acting as its agent 
when he effected the purchase set forth in the complaint. In its 
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answer, respondent Humboldt Livestock Auction, Inc., also re- 
quested an oral hearing. 


Oral hearing was held at Dakota City, Iowa, on February 28, 
1963. Harry Wales, Office of the General Counsel, United States 
Department of Agriculture, was the Presiding Officer. Complain- 
ant appeared and testified in his own behalf. Respondent Lathrop 
did not appear. Harlyn A. Stoebe, Attorney at Law, Humboldt, 
Iowa, appeared on behalf of respondent Humboldt Livestock 
Auction, Inc. Two witnesses, A. W. Hafner and Byron Hayes, 
testified for respondent Humboldt Livestock Auction, Inc. Re- 
spondent Humboldt Livestock Auction, Inc., filed a brief. 


On April 1, 1963, complainant filed a petition to reopen the 
hearing based on the grounds that he had not been represented 
by counsel at the hearing because he misinterpreted the nature 
and extent of the proceeding. On May 2, 1963, the Presiding Officer 
denied the petition after concluding that complainant had failed 
to exercise reasonable diligence in ascertaining the procedure 
applicable in reparation cases under the act. 


FINDINGS OF FACT 


1. Complainant, Donald L. “Bud” Epp, d/b/a Rice Lake 
Livestock Auction, is an individual whose address is Rice Lake, 
Wisconsin. Complainant, at all times mentioned herein, was 
registered under the act as a market agency buying and selling 
livestock on a commission basis at the Rice Lake Livestock Auc- 
tion, Rice Lake, Wisconsin, a posted stockyard subject to the 
provisions of the act, hereinafter referred to as the stockyard. 


2. Respondent Allan Lathrop is an individual whose address 
is Rice Lake, Wisconsin. At all times material herein respondent 
Lathrop was operating as a dealer subject to the provisions of 
the act. 


3. Respondent Humboldt Livestock Auction, Inc., hereinafter 
referred to as Humboldt Livestock, is a corporation whose ad- 
dress is Humboldt, Iowa. At all times material herein, said 
corporation had a wholly owned subsidiary, Humboldt Livestock 
Commission Company, Inc., which was registered under the act 
as a market agency and dealer. 


4, On October 4, 1961, respondent Lathrop purchased 37 head 
of cattle from complainant at the stockyard. On October 5, 1961, 
respondent Lathrop delivered a check in the amount of $4,278.09 
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to complainant, purportedly as payment for the cattle purchased 
on the preceding day. This check was dishonored by the bank 
upon which it was drawn because there were insufficient funds 
in the Lathrop account. No part of the amount represented by 
the check has been paid complainant. 


5. At the stockyard on October 5, 1961, Eugene L. Kolbe, then 
an employee of Humboldt Livestock Commission Company, Inc., 
purchased the 37 head of cattle from respondent Lathrop on 
behalf of his employer. The cattle were subsequently transported 
to the Humboldt Livestock Commission Company, Inc., place of 
business in Humboldt, Iowa. 


6. Humboldt Livestock Commission Company, Inc., has paid 
respondent Lathrop for all the cattle it purchased from him, in- 
cluding the 37 head of dairy cattle involved in this controversy. 


7. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Complainant filed a petition to reopen the hearing alleging that 
he had misunderstood the nature and effect of the February 28 
hearing when he received notice with respect thereto, and had 
therefore failed to prepare and present his case adequately on 
that date. A petition to reopen a hearing may be filed at any time 
prior to the issuance of the final order (9 CFR 202.57, 202.21). 
Such a petition must, however, set forth a good reason why the 
evidence to be adduced was not presented at the hearing. 


The instant proceeding was initiated by complainant more than 
a year prior to the date on which the hearing was held. A copy 
of the rules of practice governing reparation proceedings under 
the act had been furnished to the complainant; and he was ap- 
prised of the fact that respondent Humboldt Livestock was rep- 
resented by counsel. If complainant had exercised reasonable 
diligence in ascertaining the procedure governing these proceed- 
ings, the alleged misunderstanding would not have arisen. The 
reopening of the hearing would cause additional expense to re- 
spondent Humboldt Livestock. In light of these facts and circum- 
stances, it is concluded that complainant did not show a good 
reason for the granting of the petition to reopen the hearing, and 
the petition was properly denied by the Presiding Officer. 


The main question presented for decision in this proceeding is 
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whether respondent Lathrop was an agent for respondent Hum- 
boldt Livestock when he purchased the 37 head of cattle at the 
stockyard on October 4, 1961. Accordingly, the complainant had 
the burden of proving, by a preponderance of the evidence, that 
an agency relationship existed. Scheibel Bros. v. Central Live- 
stock Assoc., 21 A.D. 226, 229 (1962). 


As regards this issue the evidence, in ‘the record viewed as a 
whole, is conflicting and inconclusive. In an affidavit contained in 
the investigative report Lathrop stated that he operated as an 
agent for Humboldt Livestock with respect to his livestock pur- 
chases. At the hearing, witnesses for Humboldt Livestock testified 
that Lathrop would buy livestock for his own account and offer 
it to Humboldt Livestock, and the latter would purchase the 
cattle from Lathrop if the cattle were found satisfactory. Com- 
plainant admitted that no official or employee of Humboldt Live- 
stock ever represented to him that Lathrop was its agent. It does 
not appear that complainant relied on the credit of Humboldt 
Livestock or its subsidiary when he sold cattle to Lathrop. The 
record discloses that complainant consistently billed Lathrop and 
received his personal checks as payment for the cattle sold to 
him. 

There is also evidence that during a two or three month period 
immediately preceding this transaction, Lathrop sent most of the 
cattle purchased by him to the Humboldt Livestock subsidiary, 
Humboldt Livestock Commission Company, Inc. It was further 
shown that Eugent Kolbe, a dairy cattle buyer employed by Hum- 
boldt Livestock Commission Company, Inc., frequently attended 
auctions at which Lathrop was a bidder. However, there is no 
indication that the subsidiary or Humboldt Livestock controlled 
the bidding of Lathrop. Complainant admitted that Kolbe was 
not present when the 37 head of cattle now in question were sold, 
and that these animals were not shipped to Humboldt Livestock 
Commission Company, Inc., until after they were examined by 
Kolbe on the day following the auction. 


While there was proof that on at least one occasion Lathrop 
rode in a private airplane owned by Humboldt Livestock, officials 
of the latter explained that rides were given to persons in the 
trade other than customers or corporate employees. 


On 'the basis of the foregoing, it is concluded that complainant 
did not meet his burden of proving by a perponderance of the 
evidence that Lathrop was either the actual or apparent agent of 
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Humboldt Livestock. Accordingly, the complaint should be dis- 
missed as to respondent Humboldt Livestock. 


Since respondent Lathrop failed to file an answer, he is deemed 
to have admitted the allegations contained in the complaint (9 
CFR 202.41(c)). The failure to pay for livestock purchased at a 
posted stockyard constitutes an unjust practice in violation of the 
act. Cassidy Commission Co. v. Carson Livestock Commission 
Co., 20 A.D. 201, 204 (1961) ; P&M Cattle Auction v. McLane, 21 
A.D. 238, 244 (1962). Accordingly, it is concluded that complain- 
ant is entitled to reparation from respondent Lathrop in the 
amount of the purchase price of the 37 head of livestock pur- 
chased at the auction sale on October 4, 1961. 


ORDER 


The complaint is dismissed as to respondent Humboldt Live- 
stock Auction, Inc. 


Within 30 days from the date of this order, respondent Allan 
Lathrop shall pay to complainant, as reparation, the sum) of 
$4,278.09, with interest thereon at the rate of 5 percent per 
annum from November 1, 1961, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8771) 


PROSSER SALES YARD, INC. v. NEBRASKA ORDER BUYERS, INC. 
P&S Docket No. 2850. Decided November 21, 1963. 


Mutual Rescission — Complaint not 
Timely Filed — Dismissal 


Where complainant endorsed and cashed respondent’s checks and did not 
file any protest with respondent, it is concluded that the parties agreed 
to the manner in which the cattle involved were disposed of and that com- 
plainant would not have been able to recover even if the complaint 
had been filed within the period allowed by the act. 


Complainant pro se. Mr. Michael J. Jones, of Omaha, Nebraska, for respond- 
dent. Miss Martha Jane Peterman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. On January 30, 1962, complainant filed a 
complaint against F. R. West & Co., seeking reparation in the 
sum of $2,365.77, which was alleged to be the balance due for 95 
head of cattle sold by complainant to F. R. West & Co. on Novem- 
ber 6, 1961. An investigation by the Packers and Stockyards 
Division of the Department disclosed that the contract of sale in 
question had been made by complainant and the Nebraska Order 
Buyers, Inc., and not F. R. West & Co. Consequently, in accord- 
ance with the rules of practice (9 CFR 202.39, 202.3), the com- 
plaint was not served upon F. R. West & Co. Complainant was 
advised regarding the results of the investigation. Thereafter, 
on March 1, 1962, a second complaint was filed by complainant in 
which Nebraska Order Buyers, Inc., was named as the respond- 
ent. In this complaint, complainant seeks reparation in the 
amount of $2,365.77 which it alleges represents the balance due 
for 95 head of cattle sold to the respondent, Nebraska Order 
Buyers, Inc., and shipped on November 6, 1961, f.o.b. Prosser, 
Washington. 


A copy of the complaint filed on March 1, 1962, and a copy of 
the investigative report prepared by the Packers and Stockyards 
Division and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon re- 
spondent, Nebraska Order Buyers, Inc., on December 17, 1962. A 
copy of the investigative report was served upon complainant on 
December 18, 1962. 


Respondent, Nebraska Order Buyers, Inc., filed an answer on 
December 27, 1962, alleging that the 95 cattle furnished by com- 
plainant to respondent had been sick and were rejected by re- 
spondent. It is further alleged that complainant and respondent 
subsequently agreed that the latter would dispose of the cattle 
for complainant’s account. A copy of respondent’s answer was 
served upon the complainant on January 9, 1963. 


Respondent requested an oral hearing which was held at 
Omaha, Nebraska on April 10, 1963. Martha Jane Peterman, 
Office of the General Counsel, United States Department of 
Agriculture, was presiding officer. Complainant was not present 
at the hearing. Respondent was represented by counsel. Frank R. 
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West, G. Jerry Welsh, Keith Marquardt, and Cletus F. Rhine- 
miller testified for respondent. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Prosser Sales Yard, Inc., Prosser, Washing- 
ton, a corporation, is now and was at all times material herein, a 
dealer and market agency registered with the Secretary of Agri- 
culture to buy and sell livestock in commerce for its own account 
and on a commission basis at the Prosser Sales Yard, Inc., 
Prosser, Washington, a posted stockyard subject to the pro- 
visions of the Act. 


2. Respondent, Nebraska Order Buyers, Inc., Omaha, Ne- 
braska, a corporation, is now and was at all times material 
herein, a dealer registered with the Secretary of Agriculture to 
buy and sell livestock in commerce for its own account. 


3. On November 6, 1961, complainant delivered 95 head of 
cattle to a trucker engaged by the respondent to transport the 
cattle from Prosser, Washington to Omaha, Nebraska. The pur- 
chase price of $9,829.07 was to be paid by the respondent to the 
complainant upon inspection of the animals after arrival at 
destination. 


4. When the 95 head of cattle arrived in Omaha, Nebraska, 
most of the animals were in poor health. Seven animals were 
either dead upon arrival or died soon thereafter. 


5. On or about November 12, 1961, complainant was informed 
that the cattle would not be accepted by the respondent because 
of their poor health. The parties then agreed that respondent 
would dispose of the animals for complainant’s account. The 
cattle were sold by the respondent and the sum of $7,463.30, 
representing tthe proceeds of sale less expenses, was remitted to 
the complainant. 


6. The complaint was not filed within 90 days after the ac- 
crual of the alleged cause of action. 


CONCLUSIONS 


In accordance with the rules of practice, the complaint 
filed against F. R. West & Co. was not entertained (9 CFR 
202.39, 202.3). The complaint against Nebraska Order Buyers, 
Inc., was filed on March 1, 1962. It is alleged therein that Ne- 
braska Order Buyers, Inc, owes a balance of $2,365.77 for 95 
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head of cattle sold by complainant to respondent and shipped 
f.o.b. Prosser, Washington, on November 6. 1961. According to 
the contract of sale, the purchase price was payable by the re- 
spondent upon arrival of the animals in Omaha, Nebraska, the 
second or third week of November 1961. Consequently, the alleged 
cause of action arose upon the respondent’s failure to pay such 
price in full at that time. It iis clear, therefore, that the com- 
plaint in this proceeding was not filed within 90 days after the 
accrual of the alleged cause of action. 


Moreover, the evidence established that after the cattle ar- 
rived in Nebraska, the respondent rejected the animals because 
they were in poor health, and the parties agreed that the animals 
would be sold by respondent for complainant’s account. While 
complainant denies that there was an agreement that the cattle 
be sold for its account, the conduct of the parties makes it clear 
that such agreement was in fact made. On November 21, 1961, 
respondent submitted a letter and a check to Mr. Steckman 
clearly representing the net proceeds received to that date on the 
sale of cattle. By this letter Mr. Steckman was advised that re- 
spondent would send a complete accounting as soon as respondent 
received the last of the information and would at that time mail 
the complainant the balance of the money that these cattle 
brought. By letter dated December 5, 1961, the respondent ad- 
vised Mr. Steckman as follows: 


“We hauled the last five of these calves to Swift as 
they were not looking very good and we were afraid 
that they would die. We just received the proceeds of it 
yesterday from which we had to deduct trucking. En- 
closed you will find a check for $156.29 which is the net 
amount of money we realized out of these cattle.” 


“We are sending you a sheet showing you the bills that 
we paid on these calves and the money we took in. We 
sent you the complete proceeds of what these cattle 
brought.” 


Complainant received these letters and without making any ob- 
jection, endorsed and cashed both of the checks. The evidence 
does not show that complainant filed any protest with respondent 
concerning the method of handling the cattle either before or 
after the remittance was made. On the basis of the foregoing, it 
was concluded that the parties agreed to the manner in which 
the cattle were disposed of by the respondent. There is no evi- 
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dence that the respondent engaged in any unjust, unreasonable 
or discriminatory practice in connection with the transaction in 
question. Accordingly, complainant would have been unable to re- 
cover in this proceeding even if the complaint had been filed 
within the period allowed by the act. 


ORDER 


The complaint is dismissed. Copies hereof shall be served upon 
the parties. 


(No. 8772) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 1598. 
Decided November 22, 1963. 


Continuation of Rates and Charges 
Respondent’s current schedule of rates and charges is continued in effect up to 
and including January 31, 1964, pending action on its petition for in- 
crease in rates. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq¢.). The respondent is now 
operating under an order issued on November 17, 1961 (20 A.D. 
1105), authorizing assessment of the current temporary schedule 
of rates and charges to and including November 30, 1963, unless 
modified or extended by further order before the latter date. 


By petition filed on November 8, 1963, the respondent requested 
that the current temporary schedule of rates and charges be con- 
tinued in effect, except that the rates for “no sales” with respect 
to the various species of livestock be increased so that they will 
be the same as the regular sale rates. The Packers and Stock- 
yards Division, Agricultural Marketing Service, filed a document 
pointing out that the current temporary schedule will expire on 
November 30, 1963, unless extended by further order before that 
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date, and that under the rules of practice, action with respect to 
the proposed increases in rates cannot be completed before the 
expiration of the current temporary schedule. The Division recom- 
mended, therefore, that an order be issued continuing the tempor- 
ary schedule in effect for two months, pending completion of ac- 
tion with respect to the proposed increases in rates. 


In view of the circumstances, the order of November 17, 1961 
is continued in effect pending completion of action with respect to 
the increases in rates requested by the respondent in the petition 
filed on November 8, 1963. 


Prior to the issuance of the order of November 17, 1961, au- 
thorizing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, aithough in- 
terested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the Hear- 
ing Clerk of a desire to be heard. Inasmuch as this order does not 
involve an increase of rates and charges lawfully prescribed by 
the Secretary or any rates and charges for services not heretofore 
covered by order, it is found that further notice and public pro- 
cedure on this order are unnecessary. 


The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become ef- 
fective on December 1, 1963. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on December 1, 1963, and re- 
main in effect to and including January 31, 1964, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 8773) 


In re MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. 
P&S Docket No. 1532. Decided November 22, 1963. 
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Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect up 
to and including November 30, 1965. 


Mr. Harold M. Carter for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on October 22, 1962 
(21 A.D. 1144), continuing in effect to and including November 
30, 1963, an order issued on November 15, 1960 (19 A.D. 1245), 
authorizing assessment of the current temporary schedule of 


rates and charges. 


By a petition filed on November 6, 1963, the respondents re- 
quested that the current temporary schedule of rates and charges 
be extended to and including November 30, 1965. 


Prior to the issuance of the order of November 15, 1960, au- 
thorizing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a de- 
sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 


petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of November 15, 1960, is continued in effect during the 
life of this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective on December 1, 1963. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
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ORDER m 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.) .The respondent is 
now operating under an order issued on November 13, 1962 (21 
A.D. 1334), continuing in effect to and including November 30, 
1963, an order issued on November 23, 1959 (18 A.D. 1264), as 
modified by orders issued on November 10, 1960 (19 A.D. 1248), 
and March 27, 1961 (20 A.D. 218), authorizing assessment of the E 
current temporary schedule of rates and charges. 


By a petition filed on November 5, 1963, the respondent re- 
quested that the current temporary schedule of rates and charges 
be extended to and including November 30, 1964. 


Prior to the issuance of the orders of November 23, 1959, No- Cc 
vember 10, 1960, and March 27, 1961, authorizing increases in 
the rates and charges, notices of the petitions therefor were 
published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in connection with the matters, no interested person noti- 
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fied the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the order of November 23, 1959, 
as modified by the orders of November 10, 1960 and March 27, 
1961, is continued in effect during the life of this order. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective on December 1, 1963. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on December 1, 1963, and 
remain in effect to and including November 30, 1964, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 8775) 


ELMER F. WINTER v. DAVID DUFF AND WARD ORR. P&S Docket 
No. 2818. Decided November 26, 1963. 


Failure to Sustain Burden of Proof 
Agency— Dismissal of Complaint Against 
One Respondent — Reparation Awarded 





Complainant has failed to prove the existence of an agency relationship be- 
tween the respondents, and the complaint is dismissed as to respondent 
Orr. Respondent Duff’s failure to file an answer to the complaint is 
deemed an admission of the facts alleged in the complaint and complain- 
ant is entitled to reparation. 


Mr. J. F. McVey, of Montgomery City, Missouri, for complainant. Mr. Blaine 
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Rudolph, of Canton, South Dakota, for respondent Ward Orr. Miss Mar- 
tha Jane Peterman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act. The proceeding was initiated by a complaint filed 
on March 15, 1962, in which complainant seeks an award of rep- 
aration in the amount of $1,116.25, which he alleges to be the 
amount due for 47 head of feeder pigs sold on February 20, 1962 
to respondent David Duff, an employee of respondent Ward Orr. 
Complainant also alleges that these pigs were “paid for” with a 
check in the amount of $1,116.25 drawn on the Pocahontas State 
Bank, Pocahontas, Iowa, but that the check was returned unpaid 
by the bank with a notice indicating that the check was returned 
because respondent Duff’s account had been closed. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant section 202.40 of the 
rules of practice (9 CFR 202.40), were served upon respondent 
Orr on September 24, 1962, and upon respondent Duff on October 
22, 1962. A copy of the investigative report was served upon com- 
plainant on September 24, 1962. 


Respondent Orr filed an answer on October 30, 1962, in which 
he alleges that, in connection with the transactions set forth in 
the complaint, respondent Duff was acting individually and not as 
an agent, servant, or employee of respondent Orr. Respondent Orr 
further alleges that the only agreement, contract or other rela- 
tionship between respondents Duff and Orr was an agreement “to 
pay a commission of 50 cents per pig for any pigs which he might 
elect to purchase from David Duff.” 


At the time of service of the complaint, respondent Duff was 
notified in writing that an answer thereto should be filed within 
20 days after such service, and that sections 202.39 through 
202.59 of the rules of practice were applicable to reparation pro- 
ceedings (9 CFR 202.39-202.59). Respondent Duff was also in- 
formed that failure to file an answer constitutes a waiver of oral 
hearing and admission of the facts alleged in the complaint (9 
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CFR 202.41(c)). Notwithstanding such notice of the applicable 
provisions of the rules of practice, respondent Duff did not file an 
answer. 


Respondent Orr filed a motion to dismiss the complaint, which 
motion was properly denied by the presiding officer prior to hear- 
ing. An oral hearing was held at Kansas City, Missouri, on April 
2, 1963. Martha Jane Peterman, Office of the General Counsel, 
United States Department of Agriculture, was the presiding of- 
ficer. Complainant and respondent Orr were represented by coun- 
sel. Five witnesses testified. Respondent Duff was not present or 
represented at the hearing. Respondent Orr and complainant filed 
proposed findings of fact, conclusions and orders. 


FINDINGS OF FACT 


1. Complainant, Elmer F. Winter, an individual whose address 
is Warrenton, Missouri, was at all times material herein, engaged 
in farming and raising pigs. 


2. Respondent Ward Orr, an individual whose address is Route 
2, Beresford, South Dakota, is now, and was at all times material 
herein, registered with the Secretary of Agriculture under the act 
as a dealer buying and selling livestock in commerce for his own 
account. 


3. Respondent David Duff, an individual whose present ad- 
dress is unknown, was at all times material herein, engaged in the 
business of a dealer buying and selling livestock in commerce for 
his own account. 


4. Sometime in January or February, 1962, the respondents 
entered into an agreement whereby respondent Duff was to buy 
pigs in Missouri and pay for them, and respondent Orr was to pur- 
chase the pigs from respondent Duff at a 50 cents per head mark- 
up, if the pigs were found satisfactory by the former upon inspec- 
tion. 


5. On February 20, 1962, complainant sold to respondent Duff 
at an auction held on complainant’s farm near Jonesburg, Mis- 
souri, 47 feeder pigs at $23.75 per head. It was contemplated by 
the complainant and respondent Duff that the pigs would be 
shipped interstate. In purported payment for the pigs, respondent 
Duff issued a check to complainant dated February 20, 1962, in 
the amount of $1,116.25, drawn on the Pocahontas State Bank, 
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Pocahontas, Iowa. This check was returned by the Pocahontas 
State Bank because the account of respondent Duff was closed. No 
part of the amount represented by the check has been paid. 


6. The 47 pigs were purchased by respondent Duff with the 
intention of reselling them to respondent Orr. The pigs were of- 
fered by respondent Duff to Lynwood McKay, an employee of re- 
spondent Orr. However, Lynwood McKay refused to buy such pigs 
for the account of his employer. Lynwood McKay purchased 68 
other pigs from respondent Duff. Such 68 pigs were delivered to 
respondent Orr in Iowa. 


7. On February 22, 1962, respondent Duff sold the 47 feeder 
pigs, which he had purchased from the complainant, to a dealer in 
Wentzville, Missouri. Respondent Orr did not receive any of the 
proceeds from this sale. 


8. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


The evidence is undisputed that respondent Duff, on February 
20, 1962, purchased 47 feeder pigs from complainant, and in pur- 
ported payment therefor issued a check drawn on the Pocahontas 
State Bank, Pocahontas, Iowa, in the amount of $1,116.25. It is 
also not disputed that the check was not paid, and the complainant 
was never otherwise compensated in connection with the purchase 
of the pigs by respondent Duff. Therefore, the principal point in 
issue in this proceeding is whether respondent Duff purchased the 
pigs in question from complainant as agent for respondent Orr. 


An agency may be either actual or apparent. An actual agency 
may be an express agency created by oral or written agreement, 
or an implied agency, which may arise from a course of dealings 
of a similar nature between the parties, especially where the al- 
leged principal has repeatedly approved of similar acts. Woodrow 
Johns Co. v. Sikeston Fruit & Produce, 19 A.D. 547 (1960). 


The evidence, however, fails to establish the existence of an 
actual agency. There is no evidence of any agency relationship 
created by written contract, nor does the evidence support the 
finding of an oral agency agreement. While the investigative re- 
port contains a sworn statement by respondent Duff that he was 
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the agent of respondent Orr, the latter introduced evidence which 
established that the respondents dealt with each other under an 
agreement according to which respondent Duff bought pigs for 
his own account, and resold them to respondent Orr at a 50 cents 
per head markup, if the animals were found satisfactory upon 
inspection. 


Furthermore, the evidence does not support the existence of an 
implied agency. There were no prior dealings of a similar nature 
between the parties, from which it could be deduced that respond- 
ent Duff was authorized to act for respondent Orr for the purpose 
of purchasing pigs from other parties. 


There is also no evidence of reliance by the complainant upon 
any apparent authority of respondent Duff to act for respondent 
Orr. Respondent Duff purchased the 47 feeder pigs as the highest 
bidder at an auction sale. Until the check which respondent Duff 
gave in purported payment for the pigs was returned by the bank, 
complainant thought that said respondent had purchased the pigs 
for his own account. Consequently, there is no basis for a finding 
that an apparent agency existed. 


It is therefore concluded that complainant has failed to meet his 
burden of proof as to either actual or apparent authority of re- 
spondent Duff to act for respondent Orr, and accordingly the com- 
plaint should be dismissed as to respondent Orr. 


Under the rules of practice, respondent Duff’s failure to file an 
answer to the complaint is deemed an admission of the facts al- 
leged in the complaint (9 CFR 202.41(c)). Liberty Mills Live- 
stock Auction v. Butler, 22 A.D. 86 (1963); Margaret Smith & 
Sons v. Kulow, 22 A.D. 91 (1963). Thus, respondent Duff is 
deemed to have admitted that he purchased the 47 feeder pigs 
from complainant at an auction sale, and that the complainant 
has not been paid in connection with this transaction. Accord- 
ingly, it is concluded that said respondent is liable to the com- 
plainant for the purchase price. His failure to pay complainant 
such purchase price constitutes an unjust and unreasonable prac- 
tice in violation of the act. Cassidy Com’n Co. v. Carson Live- 
stock Com’n Co., 20 A.D. 201, 204 (1961); P. & M. Cattle Auc- 
tion v. McLane, 21 A.D. 238 (1962) ; Crockett v. Producers Mar- 
keting Association, 21 A.D. 996 (1962); Don H. Hughes et al., 
v. L. J. Guthbert et al., 22 A.D. 42 (1963); Cf. Bottorff v. Ault, 
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22 A.D. 20 (1963). Complainant is therefore entitled to repara- 
tion from respondent Duff in the amount of the purchase price. 


ORDER 


The complaint is hereby dismissed as to respondent Ward 
Orr. 


Within thirty days from the date of this order, respondent 
David Duff shall pay to the complainant as reparation the sum 
of $1,116.25, plus interest thereon at the rate of 5 per cent per 
annum from March 1, 1962, until paid. 


Copies hereof shall be served on all parties. 


(No. 8776) 


R. C. BOELTER POTATO COMPANY v. RADKE PRODUCE COMPANY. 
PACA Docket No. 8941. Decided November 1, 1963. 


Inspection — Suitable Shipping Condition 


Results of inspection made 4 days after produce arrived do not establish 
breach of warranty of suitable shipping condition. 


Acceptance — Purchase Price 


Upon acceptance of produce, purchaser became liable for contract purchase 
price where no breach of contract established on part of vendor. 


Complainant and respondent pro se. Miss Lenore H. Langford, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed December 12, 1962, com- 
plainant is seeking reparation in the amount of $504.65, alleged 
to be the balance due on the purchase price of potatoes sold and 
delivered to respondent in September 1962. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on January 
11, 1963. A copy of the report of investigation was served upon 
complainant on the same date. Respondent filed an answer to the 
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complaint on January 28, 1963, admitting the purchase and sale 
as alleged, but denying that respondent accep‘ed the potatoes, 
averring that they were not in suitable shipping condition at the 
time of shipment, and denying any liability to complainant in 
connection with the poiatoes. 


Since the amount involved herein is under $1,500, the issues 
were submitted in accordance with the shortened method of pro- 
cedure provided for in Section 47.20 of the Rules of Practice 
(7 CFR 47.20). Pursuant to such procedure, complainant filed an 
opening statement. Respondent was given an opportunity to file 
an answering statement, but did not do so. Complainant sub- 
mitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, R. C. Boelter, doing business 
as R. C. Boelter Potato Company, whose address is 111 North 4th 
Street, East Grand Forks, Minnesota. 


2. Respondent is an individual, Walter E. Radke, doing busi- 
ness as Radke Produce Company, whose address is 604 Second 
Avenue, North, Minneapolis, Minnesota. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. On or about September 4, 1962, in the course of interstate 
commerce and by oral contract, confirmed in writing, complainant 
sold to respondent two carloads, 500 bags each, of U.S. No. 1, 
washed Norland potatoes, size 2 to 314”, at an agreed price of 
$1.80 per cwt., f.o.b. Ada, Minnesota. 


4. On or about September 6, 1962, complainant shipped from 
Ada, Minnesota, in interstate commerce to respondent at St. 
Louis, Missouri, one carload of Norland potatoes, which was ac- 
cepted by respondent upon arrival, and respondent paid com- 
plainant the purchase price therefor. 


5. On or about September 10, 1962, complainant shipped from 
Ada, Minnesota, in interstate commerce to respondent at St. 
Louis, Missouri, one carload of U. S. No. 1, Rainbow brand, Nor- 
land potatoes, contained in car WFEX 67935. 


6. Car WFEX 67935 arrived at St. Louis, Missouri, on Sep- 
tember 14, 1962. The potatoes were accepted by respondent, who 
paid complainant $395.35 of the purchase price, leaving a balance 
due and owing to complainant of $504.65. 
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7. The formal complaint was filed on December 12, 1962, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


The evidence shows that the carload of potatoes in question 
was diverted by respondent in transit to Chicago, Illinois, and 
that respondent instructed the Robert Klein Company to sell the 
potatoes for him at Chicago. However, since respondent in- 
structed the Robert Klein Company to obtain $2.55 per hundred 
pound bag net for respondent, and the same brand was being 
sold on the Chicago market at $2.50, the Robert Klein Company 
was unable to sell the potatoes as instructed by respondent. The 
car was then diverted by the Chicago broker, upon respondent’s 
instructions, to St. Louis, Missouri, the original contract destina- 
tion, where it arrived Friday, September 14, 1962, at about 1 p.m. 
The market at St. Louis closed at noon on Friday and did not 
open again for business until early Monday morning. Respondent 
requested and obtained a Federal inspection of the potatoes, 
which inspection was made on Tuesday, September 18, 1962, at 
12:30 p.m., and was restricted to the three upper layers of the 
load, and to condition only. The pertinent part of the report of 
that inspection is as follows: 


“Temperature of produce: At doorway — top 74°F., 
bottom 72°F. 


“Condition: Generally firm. From 2 to 9%, average 
5% soft rot, Slimy Soft Rot, mostly in early stage, some 
advanced.” 


On the basis of the condition disclosed by the inspection, re- 
spondent contends that the potatoes were not in suitable shipping 
condition and that respondent should not be required to pay the 
full purchase price. The inspection obtained by respondent was 
not made until four days after the potatoes arrived at St. Louis. 
Actually, no evidence has been submitted to show what condition 
the potatoes were in upon arrival at St. Louis, or when they 
should have arrived at St. Louis if they had not been diverted to 
Chicago. We conclude that respondent has failed to establish a 
breach of ithe warranty of suitable shipping condition. 


Respondent accepted the potatoes and thereby became liable for 
the purchase price, subject to his right to claim damages sus- 
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tained as a result of any breach of warranty on the part of com- 
plainant. No breach of warranty on the part of complainant 
having been established, we conclude that respondent’s failure to 
pay complainant the full agreed purchase price of the potatoes in 
question is in violation of Section 2 of the Act. Since respondent 
has paid complainant $395.35, there remains due complainant 
from respondent a balance of $504.65. Complainant should be 
awarded reparation in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $504.65, with interest thereon 
at the rate of 5 percent per annum from October 1, 1962, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8777) 


H. & S. PRopUcE Co. v. E. L. Witt, PACA Docket No 8787. 
Decided November 4, 1963. 


Consignment Proceeds — Counterclaim 


Proceeds resulting from sale of potatoes by respondent for complainant’s 
account owing to complainant on respondent’s failure to establish coun- 
terclaim involving brokerage. 


Jurisdiction — Interstate Commerce — 
Reparation 


Reparation may not be awarded with respect to a shipment of potatoes mov- 
ing solely within the State of Texas as such shipment not within juris- 
diction of Secretary under the act. 


Moran & Miller, of Dimmitt, Texas, for complainant. Respondent pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on April 9, 1962, complain- 
ant is seeking reparation against respondent in the amount of 
$3,344.60, alleged to be the amount due complainant in connec- 
tion with five truckloads of potatoes consigned to respondent in 
September and October 1961, to be sold for the account of com- 
plainant. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on April 28, 1962. A copy of the report of investigation was 
served upon counsel for complainant on April 30, 1962. 


Respondent filed an answer and a counterclaim on June 21, 
1962, admitting the material allegations of the complaint, but 
denying that respondent owes complainant any amount, and as- 
serting that there is a balance due respondent from complainant 
of $25.40, for which respondent makes counterclaim. Respondent 
requested an oral hearing, but subsequently withdrew the re- 
quest for hearing and asked that the issues be submitted in 
accordance with the shortened method of procedure provided for 
in Section 47.20 of the Rules of Practice (7 CFR 47.20). 


Complainant filed a reply to respondent’s counterclaim on July 
13, 1962, denying that it owes respondent any amount. Pursuant 
to the shortened procedure, complainant filed an opening state- 
ment, incorporating therein the formal complaint and attached 
exhibits, together with complainant’s reply to the counterclaim. 
Respondent was given an opportunity to file an answering state- 
ment, but did not do so. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harold Duaine 
Smith, Billy Joe Hill, Kenneth Dale Hill, Bobby Glen Hill, and 
Ralph Edward Futrell, doing business as H. & S. Produce Co., 
whose address is P. O. Box 401, Hart, Texas. At the time of the 
transactions involved herein, complainant was not licensed under 
the act, but was operating subject to license. 


2. Respondent is an individual, E. L. Witt, whose address is 
P. O. Box 333, Alma, Arkansas. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On or about September 4 through October 20, 1961, in 
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the course of interstate commerce and by oral contract, complain- 
ant consigned to respondent five truckloads of potatoes of various 
sizes and grades to be sold for the account of complainant. 


4. Pursuant to the contract referred to in Finding of Fact 
No. 3, respondent sold for the account of complainant, and com- 
plainant shipped from loading points in the State of Texas, five 
truckloads of potatoes as follows: 

(a) On September 4, 1961, 370 bags of No. 3 red potatoes to 
J. R. Witt at Oklahoma City, Oklahoma, for net proceeds of 
$240.50. 

(b) On September 6, 1961, 372 bags of jumbo white potatoes 
to Charley Simco at Ft. Smith, Arkansas, for net proceeds of 
$818.40. 

(c) On September 15, 1961, 375 bags of No. 1 white potatoes 
to Charley Simco at Ft. Smith, Arkansas, for net proceeds of 
$712.50. 

(d) On October 5, 1961, 374 bags of No. 1 red potatoes to 
Charley Simco at Ft. Smith, Arkansas, for net proceeds of 
$673.20. 

(e) On October 20, 1961, 400 bags of commercial white pota- 
toes to Petro Produce at Houston, Texas, for net proceeds of 
$900. 


5. The purchasers of the five truckloads of potatoes accepted 
the potatoes upon arrival at destination points and paid re- 
spondent the purchase prices therefor. Respondent rendered an 
account sales to complainant showing total net proceeds received 
ir. the amount of $3,344.60. Respondent has not paid complain- 
ant any part of the net proceeds. 


6. The formal complaint was filed on April 9, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Attached to the Department’s report of investigation as Ex- 
hibit 4 is a copy of an undated letter which respondent wrote to 
the Department after being notified of the complaint filed against 
him, which letter was received in the Fort Worth, Texas, office 
of the Department on February 13, 1962. The first paragraph of 
that letter is as follows: “In regard to above there are no loads 
of potatoes in dispute as the amt. they say I owe is correct 
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$3,344.60.” By way of counterclaim, however, respondent alleges 
that he had a contract with complainant whereby he was to re- 
ceive 4¢ per bag brokerage on all potatoes shipped from com- 
plainant’s packing shed during the 1961 harvest season, which 
complainant represented would run until the first of November. 
Respondent states that complainant cancelled the contract dur- 
ing the season resulting in damages to respondent to the extent of 
4¢ per bag on more than 100,000 bags shipped after the contract 
was terminated. Respondent has computed his counterclaim as 
follows: 124,500 bags at 4¢ per bag, $4,970, less balance due by 
complainant on telephone bill, $1,600 leaving $3,370, from which 
respondent deducts the net proceeds due complainant from re- 
spondent in connection with the five transactions set forth in 
Finding of Fact No. 4, amounting to $3,344.60, leaving a balance 
of $25.40 due respondent from complainant. 


As to respondent’s counterclaim, complainant states that re- 
spondent’s employment was terminated on or about September 
38, 1961, and at that time the parties entered into a new agree- 
ment whereby respondent would continue to act as broker for 
complainant and receive a brokerage of 10¢ per cwt. on all 
potatoes consigned to accounts respondent obtained, in lieu of 
the 40 percent of commissions which respondent had received 
the previous year. Complainant further states that respondent 
made several sales under the new agreement, paid the proceeds 
to complainant, and received brokerage at the rate of 10¢ per 
bag, as shown by photostatic copies of two checks issued by com- 
plainant to respondent on November 6 and November 10, 1961. 
Respondent has offered no evidence either to support his conten- 
tions with respect to the counterclaim or to rebut complainant’s 
evidence concerning the new agreement. On the basis of the evi- 
dence, it is concluded that the respondent has failed to sustain the 
burden of proving his counterclaim. The counterclaim, therefore, 
should be dismissed. 


The sale made by respondent to Petro Produce for a total net 
price of $900 does not appear to be a sale involving interstate com- 
merce, since this shipment moved entirely within the State of 
Texas. This shipment, therefore, is not within the jurisdiction of 
the Secretary. The $900 claimed with respect to this shipment 
necessarily must be deducted from the reparation to be awarded 
complainant herein. 
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On the basis of the evidence, we conclude that respondent’s 
failure to pay complainant the net proceeds from the sale of the 
four loads of potatoes shipped to Oklahoma City, Oklahoma, and 
Ft. Smith, Arkansas, was and is in violation Section 2 of the act. 
Complainant should be awarded reparation in connection with 
these four shipments in the amount of $2,444.60, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,444.60, with interest thereon 
at the rate of 5 percent per annum from November 1, 1961, until 
paid. 

The counterclaim is dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8778) 


HARRY GOLDBERG v. TASTIE MADE Foops. PACA Docket No. 9187. 
Decided November 5, 1963. 


PRIOR ORDER VACATED 


The default order issued in this proceeding is vacated. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a formal com- 
plaint was filed July 10, 1963, and an answer thereto was filed 
August 6, 1963. The answer was returned to respondent and, 
although several attempts were made to have respondent resub- 
mit the answer, respondent failed to do so. A default order was 
issued October 23, 1963, awarding reparation to complainant 
against respondent. On October 28, 1963, respondent returned 
the answer. Under the circumstances, the order of October 23, 
1963, is hereby vacated and the proceeding is remanded to the 
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Presiding Officer. It is expected that respondenit will promptly 


attend to any procedure to be required herein. - 
C 
0) 
(No. 8779) “ 
PANDOL & SONS v. ELM FARM Foops Co, PACA Docket No. 8882. 
Decided November 8, 1963. V 
Suitable Shipping Condition — Proof S 
Purchaser failed to establish abnormal deterioration of grapes despite deteri- 
oration in top layer in view of condition of lower layers. a 
ti 
Constructive Acceptance — Rejection W 
Failure of purchaser to notify vendor of rejection of grapes within specified 
period constitutes constructive acceptance and purported rejection thereof “a 
violative of section 2 of the act. a 
Complainant pro se. Mr. Lawrence J. Sperber, of Boston, Massachusetts, for lu 
respondent. Miss Lenore H. Lanyford, Presiding Officer. $: 
Decision by Thomas J. Flavin, Judicial Officer ” 
PRELIMINARY STATEMENT of 
This is a reparation proceeding under the Perishable Agri- M 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq,). In a formal complaint filed on August 30, 1962, complain- C: 
ant seeks an award of reparation in the amount of $3,035, alleged AC 
to be the purchase price of a carload of grapes sold to respondent 
in November 1961, and rejected by respondent on arrival. N 

A copy of the formal complaint and a copy of the Department’s N 
report of investigation were served upon respondent on October dc 
23, 1962. A copy of the report of investigation was served upon so 
complainant on October 26, 1962. 

Respondent filed an answer to the complaint on November 13, a 
1962, admitting the transaction as alleged, as well as other m 
material allegations of the complaint, except that respondent pr 
denies it has violated Section 2 of the Act and denies that re- 
spondent owes complainant the amount claimed. Respondent asks th 


that complainant be awarded damages in the amount of $1,798.53, 
the net proceeds of the resale of the grapes at auction in Boston, 
Massachusetts. 
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The parties specifically waived an oral hearing and the issues 
were submitted in accordance with the shortened method of pro- 
cedure provided for in Section 47.20 of the Rules of Practice (7 
CFR 47.20). Pursuant to such procedure, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack Pandol, 
Matt Pandol, and Steve Pandol, Jr., doing business as Pandol & 
Sons, whose address is Rt. 2, Box 388, Delano, California. 


2. Respondent, Elm Farm Foods Co., is a corporation whose 
address is 600 Columbia Road, Boston, Massachusetts. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about November 7, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
carload of grapes consisting of 445 lugs of Emperors at $3 per 
lug, 400 lugs of Almerias at $3.25, and 100 lugs of Ribiers at 
$3.50 per lug, plus $50 precooling charges, for a total invoice 
price of $3,035, f.o.b. California shipping point. 


4. The contract was negotiated by a broker, Giovino Brothers, 
of Boston, Massachusetts. The broker issued a Broker’s Standard 
Memorandum of Sale and forwarded copies to both parties. 


5. Complainant shipped on November 8, 1961, from Trocha, 
California, to respondent at Brighton, Massachusetts, in car PFE 
40064, 945 lugs of Emperor, Almeria, and Ribier grapes. 


6. Upon arrival of the carload of grapes at destination on 
November 15, 1961, respondent called for an inspection by the 
National Perishable Inspection Service, Inc., and thereafter aban- 
doned the grapes to the carrier. The grapes were subsequently 
sold at auction on the Boston market by H. Harris & Co., Ince. 


7. The 945 lugs of grapes were sold on the auction market for 
a gross amount of $2,841.55, from which was deducted Govern- 
ment inspection, freight charges, and commission, leaving net 
proceeds of $1,798.53, which the carrier is holding for disposition. 


8. Respondent has not paid complainant the purchase price of 
the grapes, nor any part thereof. 


9. An informal complaint was filed on February 7, 1962, 
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which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


The evidence shows that the carload of grapes involved in this 
proceeding was inspected after arrival at destination by at least 
three inspection agencies. The first two inspections were made 
while the car was under full load and the center bracing was in- 
tact. On the day of arrival, November 15, 1961, the National 
Perishable Inspection Service, Inc., inspected the grapes and re- 
ported a shift in the load of 14 to 1”, in all layers lengthwise, and 
crosswise, 30 to 40% of visible lugs out of vertical alignment 1 
to 5”, which totally or partially blocked air channels. National 
Perishable Inspection Service, Inc., filed a statement of protest 
with the carrier on behalf of consignee, claiming “shift, break- 
age, decayed, wet, shattered, weak, split berries.” The following 
day, November 16, 1961, at 9:10 a.m., an inspection restricted to 
the top layer of the load was made by the U.S. Department of 
Agriculture, and the report of this inspection shows no shifting 
of the load. As to condition of the grapes inspected in the top 
layer, the Government inspection report shows the following: 


“Ribiers: Generally firm andi firmly attached. Almerias 
and Emperors: Mostly firm and firmly attached, some 
loose at capstems. All lots: Stems are mostly light green, 
some turning brown and pliable. Ribiers: Range 2 to 
13%, average 7% damage by shrivelling at the cap- 
stems. Range 4 to 20%, average 10% damage by crushed 
and split berries. In most lugs 1 to 3 decayed berries, in 
many none. Almerias: Range 20 to 80%, average 35% 
of the berries are wet and sticky from leaking juice of 
berries loose at the capstems. In most lugs no decay, in 
many 1 to 3 decayed berries. Emperors: Range 28 to 
84%, average 43% of berries wet and sticky from leak- 
ing juice of berries loose at the capstems. In most lugs 
no decay, in many 1 to 2 decayed berries.” 


On November 19, 1961, four days after arrival, the Railroad 
Perishable Inspection Agency joined with the National Perish- 
able Inspection Service, Inc., in an unrestricted inspection of the 
grapes at Boston, Massachusetts. The R.P.I.A. reported a re- 
inspection of 140 segregated lugs from the top layer, which had 
been segregated on account of slack packs, wet fruit and leaking 
condition, These lugs continued to show a high percentage of 
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wet, sticky berries. On the remainder of the load, the R.P.I.A. 
inspection on November 19 disclosed the following: 


“Emperor variety—Fairly good to good quality. Clean. 
Generally well formed, reasonably compact. Few small 
to mostly medium and large size bunches, few small to 
mostly medium and large size berries. 0 to 15%, mostly 
1 to 6% amber, balance green. Firm and fresh. Stems 
browning. Fairly fresh . . . Less 1 to 12%, mostly 2 to 
3% wet berries. Less 1% decay. 


“Almeria variety—Fairly good quality. Clean. Well 
formed and generally compact. Small to large size 
bunches, few small to mostly medium and large size 
berries. Fairly good to good color. Generally firm and 
fresh. Stems browning. Fairly fresh . . . Less 1 to 10% 
mostly 3 to 5% wet berries. Less 1% decay found. 


“Ribier variety—Fairly good to good quality. Clean. 
Generally well formed and reasonably compact. Small to 
mostly medium and large size bunches. Medium to large 
size berries. 15 to 20% reddish berries, balance good 
color, generally firm and fresh. Stems browning. Fairly 
fresh ... 3 to 5% wet berries. 3 to 18%, mostly 8 to 
10% soft, and weak. Less 1 to 10%, mostly 3 to 5%) 
shrivelling berries. Less 1 to 2% decay found.” 


During the investigation conducted by the Department prior to 
the filing of the formal complaint, respondent took the position 
that the damage found in the carload of grapes was due either to 
the fact that the load was shifted in transit, or that the grapes 
were not in suitable shipping condition at the time of shipment. 
Since this was an f.o.b. contract, complainant warranted that the 
grapes at the time of shipment were in suitable shipping condi- 
tion, which means that they were in a condition which, if handled 
under normal transportation service and conditions, would as- 
sure delivery without abnormal deterioration at the destination 
specified in the contract. There is some indication that the grapes 
may not have received normal transportation service and condi- 
tions, in which event the suitable shipping condition warranty 
would not apply. 


Respondent has contended on several occasions that complain- 
ant has not “sustained the burden of proving that the merchan- 
dise was in suitable shipping condition at point of origin.” 
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Respondent is mistaken in assuming that complainant has the 
burden of proving that the grapes were in suitable shipping con- 
dition. Since respondent has alleged that there was a breach by 
complainant of the implied warranty of suitable shipping condi- 
tion, the burden is upon respondent to prove that complainant 
breached the suitable shipping condition warranty. We must then 
examine the evidence to ascertain whether respondent has sus- 
tained its burden of proof in this respect. 


Despite the deterioration found in the top layer of the grapes, 
it does not appear that the grapes in the lower layers of the car 
contained any excessive deterioration. The joint inspection by the 
RPIA and NPIS on November 19, 1961, four days after arrival of 
the grapes, showed, for example, only 2 to 3% wet berries and 
less than 1% decay in the Emperors, 3 to 5% wet berries and 
less than 1% decay in the Almerias, and 3 to 5% wet berries and 
1 to 2% decay in the Ribiers. With such small percentages of 
decay apparent in the lower layers four days after arrival, it is 
our conclusion that respondent has failed to sustain its burden 
of proving that the grapes were abnormally deteriorated upon 
arrival. We also conclude that respondent has failed to establish a 
breach of the suitable shipping condition warranty by complain- 
ant. 


There is no indication that respondent ever rejected the car- 
load of grapes to the complainant. Apparently respondent notified 
the railroad by letter written approximately two days after 
arrival of the shipment, which letter was received by the carrier 
on November 20, five days after arrival of the shipment, that it 
was refusing to accept the carload of grapes due to their failure 
to meet the grade of U.S. No. 1. By failing to notify complainant 
of its rejection within 24 hours after arrival of the car, or if 
inspection was requested within that period, within two hours 
after being informed of the results of the inspection, respondent 
constructively accepted the grapes involved herein and became 
liable for the purchase price, subject to its right to claim dam- 
ages for any proven breach of the contract on the part of com- 
plainant. As we have stated, respondent has failed to establish by 
a preponderance of the evidence any breach of the contract on the 
part of complainant. In the absence of any established breach by 
complainant, respondent’s rejection of the grapes, after having 
constructively accepted them, was without reasonable cause and 
in violation of Section 2 of the Act. We must conclude that re- 
spondent is liable to complainant for the full purchase price of 


the grapes. 








the 
on- 


di- 


ant 
len 


es, 
ar 


= 


WOODS COMPANY v. COCHRAN & CO. 1295 
Cite as 22 A.D. 1295 


The evidence shows that after the grapes were abandoned to 
the railroad, the carrier turned the shipment over to Giovino 
Brothers for sale at auction, that Giovino delivered the grapes to 
H. Harris & Co. to conduct the sale, and that 945 lugs of grapes 
were sold for net proceeds of $1,798.53, which amount the 
carrier is holding pending settlement of this controversy. Com- 
plainant should be awarded reparation in the amount of $3,035, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,035, with interest thereon 
at the rate of 5 percent per annum from December 1, 1961, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8780) 


THE Woops COMPANY, INC. v. ROBERT T. COCHRAN & Co., INC. 
PACA Docket No. 8858. Decided November 8, 1963. 


Price Guarantee — Consignment 


Consignor of produce on basis of a guaranteed price entitled to such price 
where not established that produce shipped not up to contract or that a 
new agreement was entered into by the parties. 


Byrne & Green, of Yuma, Arizona, for complainant. Respondent pro se. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 21, 1962, complainant 
seeks an award of reparation in the amount of $1,098.85, which 
is alleged to be the balance due in connection with a carload of 
cantaloups shipped to respondent on a guaranteed consigned basis 
on or about June 22, 1962. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 12, 1962. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on October 9, 1962. Respondent filed 
an answer on October 17, 1962, alleging that the cantaloups were 
not of U.S. No. 1 grade as called for by the contract, and that 
upon instructions received from the broker who negotiated the 
contract, respondent sold the cantaloups for complainant’s ac- 
count. 


An oral hearing was held at New York City on April 12, 1963. 
Neither party was represented by counsel. Respondent’s vice- 
president, Robert T. Cochran, was the only witness to appear and 
testify. The deposition testimony of two witnesses for complain- 
ant was received in evidence, as well as the exhibits attached to 
the formal complaint. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Woods Company, Inc., is a corporation 
whose address is Post Office Box 1294, Yuma, Arizona. 


2. Respondent, Robert T. Cochran & Co., Inc., is a corporation 
whose address is 366 Washington Street, New York 13, New York. 
At the time of the transaction herein, respondent was licensed 
under tthe act. 


3. On June 22, 1962, in the course of interstate commerce, 
complainant agreed to ship to respondent, on a guaranteed con- 
signed basis of $3.00 per crate, 416 crates of U.S. No. 1 canta- 
loups, Woods First Label, size 36, for an amount of $1,248, plus 
topice of $70, or a total of $1,318, f.o.b. Somerton, Arizona. The 
contract between the parties was negotiated by Bennett W. Brown 
of the brokerage firm of Johnston & Brown, Phoenix, Arizona. 


4. On June 22, 1962, and pursuant to the foregoing contract, 
complainant shipped 416 crates of cantaloups in car ART 26987 
from Somerton, Arizona, to respondent at New York City. Car 
ART 26987 arrived at destination on June 29, 1962. 


5. On July 2, 1962, at 1:00 p.m. a Federal inspection, re- 
stricted to that portion of the load then remaining in car ART 
26987, or 266 crates, was made at New York City and the canta- 
loups were certified as meeting quality requirements but failing 
to grade U.S. No. 1 only on account of condition. The condition 
was described as follows: 
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“Mostly firm, some ripe and firm. Ground color mostly 
turning yellow, many yellow. In most crates 1 to 4 
melons, many none, averaging 4% damage by bruising, 
scattered through pack. Average 1% damage by fresh 
cracks. Average 1% damage by large sunken areas oc- 
curring on sides of melons. 1 to 4 decayed melons 
in most crates, some none, averaging 4% mostly Clado- 
sporium Rot, some Fusarium Rot in early stages mostly 
occurring at stem scar.” 


6. On July 2, 1962, following the inspection made of car ART 
26987, respondent complained of the condition of the cantaloups 
by telephone to the broker, Brown, who in turn notified complain- 
ant’s president, Sidney Woods, of such complaint. 


7. On or about July 11, 1962, after selling the car of canta- 
loups, respondent remitted net proceeds of $219.15 to complainant. 


8. There is now due and owing to complainant from respond- 
ent the guaianteed return of $1,318, less the remittance of 
$219.15, or $1,098.85. 


9. The formal complaint was filed on September 21, 1962, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The first issue presented herein for our consideration has to do 
with respondent’s contention, denied by complainant, that this 
shipment was warranted by complainant as being U.S. No. 1 
grade at the time the transaction was entered into by the parties. 
Complainant’s president, Sidney S. Woods, testified in his deposi- 
tion that “I... deny that there was an agreement that the ship- 
ment was to be U.S. #1 quality, or any other standard.” In the 
broker’s memorandum of sale, however, copies of which were re- 
ceived by both parties without protest being made by either, it 
was clearly stated that the cantaloups were to be “U.S. One 
Quality.” In addition, the memorandum noted that the transac- 
tions was “F.O.B.” The broker testified in his deposition that 
“  . . all specifications and warranties” set forth in his memo- 
randum of sale were met. In view of this evidence, we agree with 
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respondent, and conclude that complainant warranted the ship- 
ment to be U.S. No. 1 grade at the time of transaction.? 


Respondent also contends, however, that the melons were not 
U.S. No. 1 grade at the time of the transaction, in breach of the 
warranty made by complainant. Having accepted the shipment 
and having alleged a breach of warranty by complainant, the bur- 
den of proving such breach, by a preponderance of the evidence, 
rests upon respondent. Since it appears that no inspection was 
made of the melons at loading point, respondent relies upon the 
results of the Federal inspection made at New York City on July 
2, 1962, to show what the grade of the melons might have been 
at shipping point, and to establish the alleged breach. The Federal 
inspection obtained at contract destination in New York City, 
made some 10 days after the melons were shipped from Somer- 
ton, Arizona, disclosed a total of 18% combined quality and condi- 
tion defects, as follows: 4% decay, 4% bruising, 1% fresh cracks, 
1% sunken discolored areas, and 3% permanent defects. In view 
of the fact that the United States Standards for cantaloups. U.S. 
No. 1 grade (7 CFR 51.476), allow a total of 8% defects at ship- 
ping point, we are of the opinion that the results of the Federal 
inspection fail to establish respondent’s position that this load was 
not U.S. No. 1 at shipping point, in breach of warranty, and it is 
so concluded. 


Respondent, however, takes the further position that complain- 
ant and the broker were on notice as of July 2, 1962, that re- 
spondent intended selling this carload of melons for complainant’s 
account, without regard to the guarantee of $3.00 per crate, un- 
less respondent was notified to the contrary. Complainant’s presi- 
dent, Sidney Woods, testified in his deposition that he had re- 
ceived no such message from the broker, but on the contrary, that 
the broker had said he believed good delivery had been made. The 
broker, in his deposition, stated that he had talked with Sidney 
Woods by telephone immediately after talking with Cochran and 
that Woods had agreed “to be fair’ in regard to respondent’s 
complaint on the load. The broker further stated in his deposition, 
however, that he had no authority to tell Cochran to handle 


1 Respondent’s vice president, Robert T. Cochran, testified at the oral hearing that the 
agreement was made at 9 p.m. on June 22, 1962. The bill of lading, which is Exhibit No. 2 to 
the formal complaint, shows that the loading of car had been qompleted an hour earlier, at 
8 p.m., with the melons being billed out to respondent at 9:80 p.m., both on June 22. 
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the car for the complainant’s account, without regard to the $3.00 
per crate guarantee, and that he was “sure that there can be 
rothing construed to that effect.” Respondent’s vice-president, 
Robert T. Cochran, agreed at the oral hearing that the broker had 
no such authority. Cochran further testified, however, that when 
he heard nothing more from either the broker or complainant in 
regard to the load, he went ahead with the sale on consignment. 


The burden of proof is upon respondent to show, by a prepon- 
derance of the evidence, that complainant agreed to waive the 
guarantee terms of the consignment agreement made on June 22 
between the parties, or to modify the contract in any other man- 
ner. In our opinion respondent has failed to sustain this burden, 
and it is so concluded. 


Having accepted the shipment of cantaloups, respondent is lia- 
ble to complainant for the agreed sum guaranteed under the con- 
signment contract, $1,318, less $219.15 paid as an undisputed 
amount, or a balance of $1,098.85. Respondent’s failure to pay this 
sum to complainant is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,098.85, with in- 
terest thereon at the rate of 5 percent per annum from August 1, 


1962, until paid. 
The facts herein shall be published. 


Copies shall be served upon the parties. 


(No. 8781) 


WINTER-MEX. PRODUCE Co. v. FRANK M. ELLSWORTH AND ROLAND 
BoyD. PACA Docket No. 9162. Decided November 14, 1963. 


Motion to Reopen After Default — 
Denial 
Motion of respondent Ellsworth to reopen after default in the filing of an 
answer is denied and the order of August 20, 1963, is reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued August 20, 1963, awarding reparation to complainant 
against a partnership composed of Frank M. Ellsworth and Roland 
Boyd. The order of August 20, 1963, was stayed September 12, 
1963, to enable Ellsworth to file a motion to reopen the proceeding 
after. default in the filing of an answer pursuant to section 
47.25(e) of the rules of practice (7 CFR 47.25(e)). Respondent 
Ellsworth filed an affidavit which was accepted as a motion to re- 
open and complainant filed a reply thereto. 


Respondent Ellsworth failed to set forth any reason for his fail- 
ure to file a timely answer in this proceeding and, on the basis of 
complainant’s reply to the motion to reopen, it does not appear 
that Ellsworth has a valid defense to the allegations of the com- 
plaint. Accordingly, the motion to reopen is denied, the stay order 
of September 12, 1963, is hereby vacated and the order of August 
20, 1963 is reinstated with the reparation awarded therein pay- 
able to complainant within 30 days from the date of this order. 


(No. 8782) 


ARROWHEAD GROWERS SALES CO. v. CHARLES PRODUCE. PACA 
Docket No. 9207. Decided November 19, 1963. 


Determination of Amount Due — 
Default Order 


The facts alleged in the complaint are adopted as the findings of fact of this 
order, with the exception of the amount alleged to be due. Reparation is 
awarded against respondent in an amount determined by the Department 
to be due to complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant alleges that re- 
spondent failed to properly account and make full payment in con- 
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nection with a truckload of potatoes shipped in interstate com- 
merce and consigned to respondent to be sold for the account of 
complainant. Complainant claims the prevailing market price 
of the potatoes at ithe time of shipment or the net proceeds 
of sale realized by respondent from the sale of the potatoes. A 
copy of the formal complaint was served upon respondent and re- 
spondent has not filed an answer thereto. The issuance of an order 
without further procedure is appropriate pursuant to section 
47.8(d) of the rules of practice (7 CFR 47.8(d)). 


Complainant is an individual, Robert J. Sweet, doing business as 
Arrowhead Growers Sales Co., whose address is P.O. Box D, 
Stevens Point, Wisconsin. Respondent is an individual, Alvin 
Thomas Charles, doing business as Charles Produce, whose ad- 
dress is 213 South Liberty Street, Spartanburg, South Carolina. 
Respondent was licensed under the act at the time of the transac- 
tion involved herein. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order, and constitute a violation by re- 
spondent of Section 2 of the Act (7 U.S.C. 499b). Complainant al- 
leges in the complaint that the potatoes were originally sold to 
Syracuse Produce Company at Greenville, South Carolina, and 
thereafter were diverted to respondent at Spartanburg, South 
Carolina, to be sold for the account of complainant. The shipment 
contained 340 100-pound bags of potatoes. 


The report of investigation made by the Department shows that 
respondent’s account sales submitted to complainant after the po- 
tatoes were sold by respondent was based for the most part upon 
respondent’s estimates of the number of bags sold and the price 
1ealized. After an examination of such records as respondent main- 
tained, the Department investigator prepared an account sales 
which gave respondent credit for 5 percent shrinkage on the basis 
of a Federal inspection made of the potatoes upon arrival at des- 
tination, for 5 and 10 pound bags purchased by respondent to re- 
pack the potatoes, labor for reconditioning and repacking, inspec- 
tion fees, and 10 percent commission. The Department’s account 
sales indicated that respondent realized an average price on the 
resale of $3.98 per cwt. for a total gross price for the 340 100- 
pound bags of $1,353.20. Total expenses, including commission, 
amounted to $470.25, leaving net proceeds of $882.95 realized by 
respondent on the resale of the potatoes for complainant’s account. 
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Since respondent has paid complainant $255 in connection with 
this transaction, there remains due complainant from respondent, 
on the basis of the account sales prepared by the Department, a 
balance of $627.95. 


Accordingly, within 30 days from the date of this order, respond- 
ent shall pay to complainant, as reparation, $627.95, which we find 
to be the amount of damage to which complainant is entitled as 
as a result of the violations found herein with interest thereon at 
the rate of 5 percent per annum from November 1, 1962. 


Copies of this order shall be served upon the parties. 


(No. 8783) 


BRAND BROTHERS PRODUCE, INC. v. L. E. MITCHELL PRODUCE. 
PACA Docket No. 9224. Decided November 19, 1963. 


Determination of Amount Due — 
Jurisdiction — Default Order 


The allegations of the complaint are adopted as findings of fact of this order, 
except as to the amount claimed to be due. Reparation is awarded against 
respondent as to part of claim over which Secretary has jurisdiction. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with transactions involving 
shipments of fresh fruits and vegetables in interstate commerce. 
A copy of the formal complaint was served upon respondent, and 
respondent has not filed an answer thereto. The issuance of an 
order without further procedure is appropriate pursuant to sec- 
tion 47.8(d) of the rules of practice (7 CFR 47.8(d) ). 


Complainant, Brand Brothers Produce, Inc., is a corporation 
whose address is Forest Park, Georgia. Respondent is an indivi- 
dual, Leland Earl Mitchell, doing business as L. E. Mitchell 
Produce, whose address is 318 10th Avenue, Columbus, Georgia. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 








with 
lent, 
it, a 


ond- 
find 


n at 


ICE. 


ler, 
nst 


11- 


YR aP aR PY 


DICKS v. HANNA 1303 
Cite as 22 A.D. 1303 


The allegations of the formal complaint are hereby adopted as 
findings of fact of this order, except as to the amount—$362.25— 
claimed by complainant in connection with respondent’s Check 
No. 1647, which is alleged to have been dishonored upon presen- 
tation by complainant due to insufficient funds in respondent’s 
account. Complainant, with respect to this allegation, has failed 
to show that its claim arose in connection with a transaction 
involving a perishable agricultural commodity or commodities in 
interstate commerce. Our jurisidiction as to this portion of the 
complaint, therefore, is not established and we have no authority 
to award reparation as to it. 


Complainant requested reparation in the amount of $1,739.75 
in the formal complaint. Deducting the sum of $362.25 from this 
amount, in recognition of that part of the claim over which we 
have no proof of jurisdiction, leaves $1,377.50 as the amount due 
complainant from respondent in connection with these trans- 
actions. Respondent’s failure to pay this sum to complainant is 
in violation of section 2 of the act (7 U.S.C. 499b). Accord- 
ingly, within 30 days from the date of this order, respondent 
shall pay to complainant, as reparation, the sum of $1,377.50, 
with interest thereon at the rate of 5 percent per annum from 
April 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8784) 


F. H. DICKS v. JOE HANNA. PACA Docket No. 9204. Decided 
November 19, 1963. 


Determination of Amount Due — 
Jurisdiction — Default Order 


The facts alleged in the complaint are adopted as the findings of fact of this 
order, with the exception of the amount alleged to be due. Reparation is 
awarded against respondent in an amount determined to be due to com- 
plainant on the basis of the contract between the parties and jurisdiction 
of the Secretary. 


Decision by Thomas J. Flavin, Judicial Officer 
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DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with transactions involving 
shipments of watermelons in interstate commerce. A copy of the 
formal complaint was served upon respondent and respondent has 
not filed an answer thereto. The issuance of an order without 
further procedure is appropriate pursuant to section 47.8(d) of 
the rules of practice (7 CFR 47.8(d) ). 


Complainant is an individual, Furman Hamilton Dicks, doing 
business as F. H. Dicks, whose address is P.O. Box 175, Barnwell, 
South Carolina. Respondent is an individual, Joseph Hanna, doing 
business as Joe Hanna, whose address is 622 Grant Street, Allen- 
town, Pennsylvania. Respondent was licensed under the act at 
the time of the transactions involved herein. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order, with the exception of the amount 
alleged to be due, and constitute violations by respondent of sec- 
tion 2 of the act (7 U.S.C. 499b). The fourth paragraph of com- 
plainant’s complaint sets forth the amounts claimed on nine 
invoices. These invoices show the number of watermelons alleg- 
edly shipped to respondent, the total weight of the melons, and 
the price per cwt., plus 50¢ added to each invoice which is desig- 
nated as “Contribution to ad. program—WGDA.” All of the 50¢ 
items listed must be excluded, since they are not within the juris- 
diction of the Secretary. In addition, we find complainant is not 
entitled to recover the full amount of six of the invoices, on the 
basis of the evidence submitted by complainant. All of the sales 
except one were made on a delivered basis, as shown by the allega- 
tions of the complaint, and respondent was obligated to pay for 
only the good watermelons delivered. We have computed respond- 
ent’s liability to complainant on the basis of the good melons 
accepted, reduced to the number of cwt. contained therein, multi- 
plied by the price per cwt., as follows: 
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Accordingly, 
spondent shall pay to complainant 


, as reparation, $8,600.89, 


which we find to be the amount of damages to which complainant 





is entitled as a result of the violations found herein, with interest 
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thereon at the rate of 5 percent per annum from August 1, 1963, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 8785) 


Six L’s PACKING Co., INC. v. MARCO FERRANTE. PACA Docket 
No. 9233. Decided November 22, 1963. 


PRIOR ORDER VACATED 


As respondent has not complied with the settlement arrangements previously 
agreed upon, the proceeding is remanded for appropriate action. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued November 14, 1963, dismissing the complaint on the 
basis of settlement of the controversy between the parties. In a 
letter filed November 18, 1963, complainant stated that such 
settlement was conditioned upon installment payments from re- 
spondent to complainant and that the first such payment has not 
been made. Complainant requested, in effect, that the order of 
dismissal be set aside. In view of the foregoing, the order of 
November 14, 1963, is hereby vacated and the proceeding is re- 
manded to the Presiding Officer for appropriate action. 


(No. 8786) 


BoyD BROTHERS v. ANTHONY DOMENIC DINO, d/b/a THE BIG 
APPLE AND AS A. D. DINO. PACA Docket No. 8936. Decided 
November 27, 1963. 


Corporation — Liability of Officer 


While respondent is president of a corporation, evidence establishes that 
he purchased potatoes involved on his own behalf and is liable therefor. 


Mr. Stetson H. Hussey, Jr., of Mars Hill, Maine, for complainant, Mr. Sidney 


I. Resnick, of Providence, Rhode Island, for respondent. Mr. James V. 
Wright, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 31, 1962. The formal 
complaint was filed on November 15, 1962. Complainant requests 
an award of $714, which is alleged to be due and owing from re- 
spondent in connection with the sale of a truckload of potatoes 
by complainant on or about March 21, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 25, 1963. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on December 28, 1962, and January 
25, 1963, respectively. Respondent filed an answer to the formal 
complaint on January 16, 1963, denying liability to complainant 
on the ground that the sale of the subject potatoes was not made 
to respondent, an individual, but was made to The Big Apple, 
Inc., a corporation. 


Although the amount in dispute herein exceeds $500, the 
parties waived oral hearing. Accordingly, the issues are decided 
under the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20). Pursuant to this procedure, 
complainant adopted its sworn complaint and attached exhibits 
as its opening statement, respondent filed an answering state- 
ment and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Archie G. Boyd 
and Arvil C. Boyd, doing business as Boyd Brothers, whose ad- 
dress is Mars Hill, Maine. 


2. Respondent is an individual, Anthony Domenic Dino, doing 
business as A. D. Dino, and as The Big Apple, whose address is 
52-54 Harris Avenue, Providence, Rhode Island. At the time of 
the transaction involved herein, respondent was licensed under 
the act as A. D. Dino. 


3. On March 19, 1962, complainant sold to respondent, in 
contemplation of shipment in interstate commerce from Mars 
Hill, Maine, to Seekonk, Massachusetts, 3300 10-pound bags of 
Katahdin potatoes, 214-314 inches, Maine special loose, at a price 
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of 22¢ per 10-pound bag, f.o.b. Mars Hill, Maine, for a total pur- 
chase price of $726, less $12 allowance for unloading charges, 
or a net contract price of $714. 


4. On March 21, 1962, pursuant to the agreement set forth 
above, complainant shipped from loading point in Mars Hill, 
Maine, to respondent at 120 Taunton Avenue, Seekonk, Massa- 
chusetts, potatoes meeting the specifications and requirements of 
the contract between the parties. The potatoes arrived, and were 
accepted, at contract destination by respondent. 


5. Respondent has made no payment to complainant in con- 
nection with this transaction. 


6. The formal complaint was filed on November 15, 1962, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


The only issue presented in this proceeding is whether the 
potatoes involved herein were purchasd by respondent, an indivi- 
dual, as contended by complainant, or whether the purchase was 
made by a corporation, The Big Apple, Inc., as alleged by 
respondent. 


The evidence shows that respondent, at the time of making the 
contract with complainant, dealt personally with complainant 
partners and at no time informed complainant that the purchase 
of the potatoes was on behalf of anyone other than himself. While 
we have no reason to doubt the existence of a corporation named 
The Big Apple, Inc., as alleged by respondent, we can find no 
evidence that the sale was to such corporation. It is true that re- 
spondent, Anthony Dino, is alleged to have been the president of 
the corporation at the time of the transaction involved herein, but 
it is not established that he was acting for and on behalf of the 
corporation at the time of negotiating this transaction with com- 
plainant. On the contrary, the evidence is all to the effect that he 
was negotiating in his own name as an individual. 


Upon the evidence before us, we conclude that respondent pur- 
chased, received, and accepted the truckload of potatoes from 
complainant, as alleged in the formal complaint, and that he 
thereby became liable to complainant for the contract purchase 
price thereof, or $714. His failure to pay this sum to complainant 
is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $714, with interest thereon at 
the rate of 5 percent per annum, from May 1, 1962, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 8787) 


PACA Docket No. 9191. Dismissed November 5, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8788) 


PACA Docket No. 9235. Dismissed November 7, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8789) 


PACA Docket No. 9233. Dismissed November 14, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8790) 


PACA Docket No. 9151. Dismissed November 18, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8791) 


PACA Docket No. 9186. Dismissed November 29, 1963, by Thomas 
J. Flavin, Judicial Officer. 
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REPARATION AWARDED — DEFAULT ORDER 
(No. 8792) 


GOOLSBY AND ROBINSON (G AND R PRODUCE) v. R. W. RODGERS. 
PACA Docket No. 9237. Reparation of $1,545.20 with 5 per- 
cent interest from June 1, 1963, awarded complainant against 
respondent in order issued November 7, 1963 by Thomas J. 
Flavin, Judicial Officer. 


(No. 8793) 


JOSE GARZA DE LOS SANTOS v. CORNUCOPIA COMPANY, INC. PACA 
Docket No. 9222. Reparation of $6,396.87 with 5 percenit inter- 
est from July 1, 1962, awarded complainant against respondent 
in order issued November 8, 1963, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 8794) 


HIGGINS POTATO COMPANY v. J. B. KRAMER CANDY & GROCERY 
Co. PACA Docket No. 9201. Reparation of $400 with 5 percent 
interest from May 1, 1963, awarded complainant against re- 
spondent in order issued November 8, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8795) 


FARMERS EXCHANGE, INC. OF EBENSBURG, PENNSYLVANIA v. THE 
A. E. ALBERT & Sons, INC. PACA Docket No. 9217. Reparation 
of $1,060.55 with 5 percent interest from August 1, 1962, 
awarded complainant against respondent in order issued No- 
vember 12, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8796) 


SPAFFORD BROTHERS, INC. v. GENE IRIS FARMS, INC. PACA 
Docket No. 9243. Reparation of $9,644.37 with 5 percent inter- 
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est from May 1, 1963, awarded complainant against respondent 
in order issued November 12, 1963, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 8797) 


HASTINGS POTATO GROWERS ASSOCIATION v. BIVENS Foops, INC. 

PACA Docket No. 9246. Reparation of $1,435 with 5 percent 

| interest from June 1, 1963, awarded complainant against re- 

spondent in order issued November 14, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8798) 


LANIS KAREL Vv. R. B. KENWORTHY Co, PACA Docket No. 9234. 

Reparation of $1,200 with 5 percent interest from December 1, 

| 1962, awarded complainant against respondent in order issued 
November 14, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8799) 


MONUMENTAL FRUIT & PRODUCE Co. v. JOHN P. HupSON. PACA 
Docket No. 9248. Reparation of $228 with 5 percent interest 
from June 1, 1693, awarded complainant against respondent 
in order issued November 14, 1963, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 8800) 


W. A. SPECTOR, INC. v. H & E PrRopucE Co. PACA Docket No. 
9245. Reparation of $44 with 5 percent interest from February 
1, 1963, awarded complainant against respondent in order 
issued November 14, 1963, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 8801) 


L. YUKON & SONS PRODUCE Co. v. OLIVA PRODUCE COMPANY. 
PACA Docket No. 9247. Reparation of $838.75 with 5 percent 
interest from April 1, 1963, awarded complainant against re- 
spondent in order issued November 19, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8802) 


GRIFFIN & BRAND OF MCALLEN, INC. v. EMILE MOUTON. PACA 
Docket No. 9250. Reparation of $1,693 with 5 percent interest 
from May 1, 1963, awarded complainant against respondent in 
order issued November 21, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8803) 


KALEEL BROS., INC. v. FRANK MINEO, JR. PACA Docket No. 9257. 
Reparation of $508.53 with 5 percent interest from March 1, 
1963, awarded complainant against respondent in order issued 
November 21, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8804) 


PRIDE O’TEXAS CITRUS ASSOCIATION, INC. v. ROY PIGG PRODUCE. 
PACA Docket No. 9255. Reparation of $325 with 5 percent 
interest from February 1, 1963, awarded complainant against 
respondent in order issued November 21, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8805) 


JIMMIE SHMON PRODUCE BROKER v. ROMANO PRODUCE Co. PACA 
Docket No. 9258. Reparation of $805.19 with 5 percent interest 
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from March 1, 1963, awarded complainant against respondent 
in order issued November 21, 1963, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 8806) 


ELIAS ETHERIDGE & SON v. DEWITT HOWELL PRODUCE Co. PACA 
Docket No. 9254. Reparation of $613.75 with 5 percent interest 
from May 1, 1963, awarded complainant against respondent in 
order issued November 27, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8807) 


RICHARD G. MORALES y. IDEAL FRUIT & PRODUCE Co., INC. PACA 
Docket No. 9268. Reparation of $6,921.50 with 5 percent initer- 
est from February 1, 1963, awarded complainant against re- 
spondent in order issued November 27, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8808) 


RICHARD G. MORALES v. UNITED FRUIT DISTRIBUTORS, INC. PACA 
Docket No. 9266. Reparation of $1,239.50 with 5 percent inter- 
est from February 1, 1963, awarded complainant against re- 
spondent in order issued November 27, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8809) 


VAN BUREN COUNTY FRUIT EXCHANGE, INC. v. UNITED FRUIT 
DISTRIBUTORS, INC. PACA Docket No. 9267. Reparation of 
$2,968 with 5 percent interest from June 1, 1963, awarded 
complainant against respondent in order issued November 27, 
1963, by Thomas J. Flavin, Judicial Officer. 
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(No. 8810) 


GRIDLEY, MAXON & CO. v. WONDER PRODUCE. PACA Docket No. 
9256. Reparation of $503.75 with 5 percent interest from June 
1, 1963 awarded complainant against respondent in order 
issued November 29, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8811) 


ROSENTHAL PRODUCE Co., INC. v. RIPLEY VEGETABLE COMPANY, 
Inc. PACA Docket No. 9261. Reparation of $753.45 with 5 
percent interest from April 1, 1963, awarded complainant 
against respondent in order issued November 29, 1963, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 8812) 


DEAN WITTER & Co. v. H. JACOBS PoTATO Co. PACA Docket No. 
9210. Order issued November 13, 1963, by Thomas J. Flavin, 


Judicial Officer. 








